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Current Topics. 


United States Attorney-General Charles J. 
Bonaparte seems to be occupying the leading 
role of reactionary in a way to put the Rus- 
sian officials in the shade. In a recent ad- 
dress before the National Prison Wardens’ 
Association in Chicago, the Attorney-General, 
in defining the relations of criminals to so- 
ciety, took the startling position that habitual 
criminals should be executed. If this propo- 
sition is to be taken seriously, it places the 
leading law officer of the United States in 
anything but an enviable position. The very 
thought of it is abhorrent to the sense of 
justice of the average human mind. There 
can be no doubt that the public sentiment of 
the people of this country is rapidly growing, 
even to the extent of preventing the taking of 
human life by legal means in the case of 
capital crimes. This is to be seen in the 
examination of talesmen in every leading 
murder trial in this country and the extreme 
difficulty of obtaining jurors who have no 
deep-seated prejudice against the infliction 
of the death penalty. And yet the Attorney- 
General of the United States would execute 
habitual criminals of any grade. Time was 
in England when the death penalty was im- 
posed for such crimes as sheep-stealing. Per- 
haps the Attorney-General would like to go 
back to those dread times. The doubtful 


sanction of the Mosaic Law for the infliction 





of the death penalty in cases of murder is 
being largely discredited, and it would seem 
to be much more in line with modern thought 
to abolish the death penalty altogether than to 
enlarge its application as proposed. 


Supreme Court Justice Van Kirk, of this 
State, has recently held against the claim 
that the Attorney-General is the law officer 
of the State and that all the law business of 
the State must be transacted through his 
office. He seems to have held that the powers 
and duties of the Attorney-General may be 
changed from time to time by the Legislature 
and that it did change them when, for ex- 
ample, it established a legal department for 
the Forest, Fish and Game Commission. It 
is well to remember, in the consideration of 
the question, that the Constitution of the 
State of New York provides that the Attor- 
ney-General shall prosecute and defend all 
actions in which the State is interested and 
have charge and control of the legal business 
of the departments and bureaus of the State 
or of any office thereof which requires the 
services of attorney or counsel in order to 
protect the interests of the State. The Con- 
stitution of 1894 declared that the Attorney- 
General shall continue to have such powers 
and duties “ as are or hereafter may be pre- 
scribed by law,” and the Legislature not 
having prescribed any other powers or duties, 
it would seem to follow that the Constitution 
of the State is directly contrary to the deci- 
sion of Justice Van Kirk. The Attorney- 
General has promptly appealed the case and 
an authoritative decision of the highest court 
is to be had. There has been altogether too 
much of the special counsel business in the 
past few years. Prominent legislators have 
in various and devious ways managed to 
evade or defy the clear intent of the Consti- 
tution that no law-maker should profit by 
practicing before or on behalf of any of the 
State departments. The matter has reached 
the proportions of a first-class scandal but 
seems to have been hushed up effectively. 
The proper course would seem to be to in- 
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crease the force of the Attorney-General to 
whatever extent may be necessary to attend 
to the enormously increased and increasing 
legal business of the State, thus avoiding the 
scandalous practices referred to and saving 
the tax-payers a large amount of money an- 
nually. The only reason why this has not 
been done is that the politicians desired to 
continue their illegitimate practices. Here 
would seem to be an excellent opportunity 
for Governor Hughes to continue his reform 
work, 


Supreme Court Justice Nathan Miller 
recently gave lawyers and others in his court 
somewhat of a surprise by flatly refusing all 
applications for citizenship. He declined to 
give papers to any applicant who was not 
able to show sufficient knowledge of the Con- 
stitution of the State to be able to cast an in- 
telligent vote. It is a singular commentary 
that such action on the part of a judge should 
provoke any comment whatever, for it should 
be the usual instead of the exceptional thing. 
Altogether too much laxity has been shown in 
the making of new citizens in this State. To 
give the electoral, franchise to those who are 
ignorant of the principles of the government 
under which they are to live is to foster elec- 
toral crime. To use the apt words of Justice 
Miller: “An ignorant electorate tends to be a 
corruptible electorate; an unintelligent use 
of the ballot is dangerous to the success of a 
democratic form of government.” Now if all 
the other judges who are charged by law with 
the duty of passing upon this class of applica- 
tions will exercise similar severe scrutiny— 
and the severer the better—we may soon wit- 
ness a most desirable reform in the making 
of new citizens. 


The right of an employer to select any 
hospital or institution he may choose where 
hospital fees are collected from employees, is 
established by a decision of the Supreme 
Court of the State of Washington, affirming 
the Superior Court of Lewis county in the 
case of Rush Banks v. Eastern Railway and 
Lumber Company, respondent. The corpora- 





tion is a large lumber and shingle manuv- 
facturing concern. It collects a regular hos- 
pital fee from its employees, who, when ill or 
injured, are given attention at the J. H. 
Damon hospital. Fifty-six of the employees 
agreed to patronize Dr. Rush Banks’ hospital 
if the company would permit them to do so, 
but the latter refused, it is alleged. Dr. 
Banks brought suit for $5,000 damages, 
charging malicious discrimination on the 
part of the company. The Superior Court 
sustained a demurrer, holding that Dr. Banks 
had no case against the company, and the de- 
cision is affirmed in every respect by the 
Supreme Court. 
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The Ideals of Our Common Law and How 
Far They Are Realized. 


READ BErorE GAMMA CHAPTER OF PHI Beta Kappa, 
JUNE 17, 1907, By CLARENCE DEWITT Rogers. 


Before going into our main subject, “The Ideals 
of Our Common Law,” it will be well to state ex- 
actly what is meant by common law. There is prob- 
ably no phrase in the language more loosely ap- 
plied than this. The newspapers speak of a man’s 
“common law wife” to signify his mistress. They 
also speak of the great “unwritten law,” which con- 
nives at murder. As common law is for the most 
part unwritten, the unwary might imagine that this 
“dementia Americana” was yeritably countenanced 
by the common law. It is needless to say that no 
such loose terminology as that is intended in this 
discussion. 

We shall, therefore, have to turn to other sources 
for our definition. The. lawyer will tell you that 
our common law is of Saxon origin, and, as such, 
must be distinguished from the civil and canon law, 
as well as from the law merchant, all of which 
originated in Rome. The lawyer will also tell you 
that a sharp distinguishing line must be drawn be- 
tween common law and what is termed equity juris- 
prudence, a line so fine that even our most astute 
leaders at the bar and most profound jurists on the 
bench are frequently in doubt as to where it lies; 
and the lawyer will tell you how the common law 
courts, in times past, became so wedded to strict 
logic that injustice resulted from their administra- 
tions quite as often as justice, which finally caused 
the King, through his Chancellor, known as the 
keeper of the King’s conscience, to interpose and set 
aside the action of the common law courts in certain 
cases, and establish a separate system of jurispru- 
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dence, overriding in many ways the harshness of 
yore, the Chancellor attempting to arrive at abso- 
lute justice, not so much by logic, as by what we all 
know as “ general principles.” He will then tell you 
that common law is frequently known as “ judge 
made” law, and must be distinguished from that 
embodied in statute. 

So we see that the term common law has many 
and various meanings. ; 

We shall use the term in its broadest sense, i. e., 
all law not created by statute. Please note that we 
do not say all law not embodied in statute, for much 
of our common law is now codified by the Legisla- 
ture. This makes it none the less common law, for 
it existed before the statute was ever dreamed of. 

In this broad sense our common law embraces all 
the fundamental principles of our jurisprudence, 
whether they have been derived from the ancient 
Saxons or from the Romans, whether they have been 
announced in so-called common law courts or in 
courts of chancery, whether they deal with negotia- 
ble paper under what is known as the law merchant 
or with the other branches of the law of torts and 
contracts, whether they concern private obligations 
or prohibit crimes and misdemeanors against the 
public welfare. 

Our common law is an anomoly in the world’s his- 
tory, because it has not been imposed upon subjects 
by a sovereign, but is rather the natural expression 
by a free people of their inherent sense of justice. 

We seek its nativity in vain. We may find in- 
stances where it has been modified by particular 
customs, the history of which can, perhaps, be traced 
to certain conditions, and the study of the ancient 
history of England sheds considerable light upon the 
reasonableness of some of its maxims. But who can 
say whence the fundamental principles of our civi- 
lization came? The common law gives expression to 
the character and spirit of our race. 

Some speak of it as “ judge made” law, but there 
was never a graver misnomer. The judges do not 
make the law, they cannot. Theirs is not to legis- 
late and create new rules and principles. It is the 
judge’s duty to interpret laws already in existence. 
The question naturally arises: How could our fore- 
fathers, who lived under entirely different circum- 
stances, provide for such contingencies as arise to- 
day, contingencies which we daily meet as a matter 
of course, but which a generation ago would have 
been beyond the concept of the most imaginative? 
The answer is, they did not. 

The question assumes that law is a concrete, fixed 
set of rules, a dead thing that can be bound in a 
book and put on a shelf. This is true of law cre- 
ated by the Legislature, but is absolutely false when 
applied to our common law. Our common law is a 
living, active spirit, that grows with the race. A 


very few principles are really fundamental. Given 





these principles, with an intelligent and well-mean- 
ing people to live them, with a learned, diligent and 
conscientious bench and bar to guide the people, and 
you have an ideal system of jurisprudence. 

The faults that we note consist not so much of 
defects in our law, as of errors committed in inter- 
preting and applying the law. We all are but 
human. 


Judges will sometimes forget that they must not 
legislate. The bar will occasionally take undue ad- 
vantage of technical rules which exist only as a mat- 
ter of convenience, and the people may be far from 
intelligent and well-meaning. 

An amazing story is told of a judge, who, in the 
opinion of an eminent counsellor appearing before 
him, so far forgot himself as to create new law. 
The judge, after announcing his novel decision, con- 
tinued: “And that is the law.” The counsel 
bowed and said, “ Yes, your honor, it is the law, but 
it never was before your honor spoke.” 

But to return to our subject. The ideals of our 
common law may be summed up in two words: 
“ Absolute justice.” To reach that end, however, 
it has been found necessary to formulate certain 
maxims containing more definite expression. One 
man’s sense of justice may vary from another’s, and 
probably will vary considerably, if the two men in 
question happen to be the opposite parties to a con- 
troversy. It is human nature to have one’s judg- 
ment warped by self interest, however good the in- 
tention. 

The common law recognizes this, and consequently 
provides that no one interested in the event shall 
act as judge or juror. The first ideal, then, is an 
impartial tribunal. 


We are apt to say that the Magna Charta is the 
origin of the principle, that no one shall be de- 
prived of life, liberty or property without due pro- 
cess of law, and this fundamental maxim, that has 
been copied and recopied in every bill of rights and 
constitution of Anglo Saxon people since that time, 
probably appears for the first time as written law 
in that memorable document. But, on reflection, 
does it seem likely that so great a principle came 
into existence for the first time when our sturdy 
forefathers wrung that charter from wicked King 
John? Was it not the utterance of a sentiment 
which had been born in every breast, a sentiment so 
strongly entrenched that their hearts burned within 
them when it was ruthlessly violated. This, too, 
was and is a maxim of the common law, needing no 
statute to declare it, for from time immemorial it 
always has been ‘and it ever will and of necessity 
must be the vital law of every free people. . Destroy 
this principle and our freedom vanishes. 

Every man’s house is his castle. This expression 
of course harks back to feudal times, but the prin- 
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ciple involved unquestionably antedates William the 
Conqueror. 

A man accused of a crime is presumed to be inno- 
cent until he is proven guilty beyond a reasonable 
doubt. Who but a free people would have ever con- 
ceived such a notion? Practically throughout Con- 
tinental Europe the presumption is of guilt rather 
than of innocence. The person found near the scene 
of a crime must prove himself innocent. But among 
us Anglo Saxons our common law regards each indi- 
vidual as of the utmost importance; we might al- 
most say that it regards each man in the light of a 
sovereign, who, p:ima facie, at least, can do no wrong. 

This idea in our criminal law finds its echo in 
civil jurisprudence when it declares that the one 
having the affirmative of an issue must bear the bur- 
den of proof, or, to put it in less technical language, 
a plaintiff, in order to recover, must overcome the 
presumption that the defendant has done no wrong. 

There is no right without a remedy is another 
maxim that exalts the individual, and furnishes him 
with a practical means of obtaining his rights and 
of defending them if unjustly attacked. This is not 
the voice of a sovereign conferring favors upon his 
subjects, but rather the voice of the sovereign citi- 
zen demanding equal, impartial and practical jus- 
tice. 

Another illustration of how our law guards the in- 
dividual is shown in the rule that no man need tes- 
tify when his evidence might serve to incriminate 
him. Here is the opposite spirit to that which per- 
mitted the Spanish inquisition. But you say Eng- 
land had its star chamber, and New York is said to 
have its third degree for alleged criminals. True, 
but these have been in violation of the common law. 
The mere fact that for a time certain men have had 
sufficient power to thwart our ideal system of juris- 
prudence furnishes no evidence of its non-existence. 
On the contrary, history has invariably shown that 
such temporary influence are in time all swept away 
by the steady tide of Anglo-Saxon justice. 

This same respect for the rights of the citizen is 
again illustrated in the rule of criminal law, that 
one accused of a crime shall have a copy of the in- 
dictment, and so be advised of the wrong with which 
he is charged, and the same rule in civil practice 
requiring proof at a trial to be limited by the al- 
legations of the pleading, so that the litigant shall 
not be taken by surprise. But, you say, there is 
hardly a trial in which one party or the other is not 
surprised! Let me remind you that we are now 
speaking of ideals. Later we shall speak of how 
far they are realized, and perhaps offer a few criti- 
cisms of our own. 

We have seen that there is no right without a 
remedy, so there is no power without its accompany- 
ing obligation. The individual citizen is sovereign, 


as we have seen, but of the sovereign more is ex- 





pected than of the subject. The common law pre- 
sumes each man to be sane, and possessed of his full 
faculties, and consequently to be able to care for 
himself. He is not a child, to be instructed, nor an 
imbecile, to be protected. When he appeals to the 
law, he asks no favors, and gets no sympathy. He 
demands his rights, and gets no more, for his adver- 
sary is also entitled to his rights. When he goes 
into the market and buys, he must act with caution. 
He must examine the goods before he buys, and if 
he deems himself incompetent to pass upon their 
merits, he must require an express warranty of their 
quality. If he does not, he buys at his peril. The 
rule of caveat emptor at times seems harsh, but it is 
the natural 


only outgrowth of our independent 
spirit. 
Caveat venditor, a maxim of the French law, 


which requires the seller to see to it that the pur- 
chaser gets what he supposes he is getting, at first 
blush sounds like a better rule to accomplish abso- 
lute justice, but, as a practical matter, its results 
are quite the contrary. It assumes that the pur- 
Its attitude toward him 
is the same that our common law has towards in- 
fants and lunatics. 


chaser needs protection. 


It leaves the door wide open 
to fraud by the purchaser. The common law rule 
requires the buyer to protect himself at his peril: 
and of necessity to be frank in asserting his rights 
and thus to put the seller on his guard, but at the 
same time the purchaser is spurred on to be vigi- 
lant. What is known as manliness results, frank, 
blunt self-assertion, and as a consequence self-reli- 
ance. This spirit is undoubtedly accountable for 
the steady progress of Anglo-Saxons in the world’s 
history. We want as little government as we can 
Any statute interfering with the 
freedom of the individual, whether it prescribes the 
hours of his labor, or restricts the character of his 


get along with. 


business, or in any other way hampers his sovereign 
will, is immediately challenged as unconstitutional. 

Note the recent decision of our Appellate Division, 
first department, in People v. Williams, just af- 
firmed by the Court of Appeals (June 14, 1907), 
holding that the Labor Law was unconstitutional, 
in so far as it prohibited adult women from working 
after 9 o’clock in the evening, and the decision a 
few months ago by our Court of Appeals that the 
Legislature had no power to require a real estate 
broker’s contract of employment to be in writing. 

The obligation accompanying sovereignty of the 
individual is also recognized by chancery, for it de- 
clares: “We assume that done which ought to be 
done,” and woe betide the man who has not done it. 
His laches serve as no excuse. The machinery of 
the law will go on whether he likes it or not; if 
he works with it, it will serve him, but if he opposes 
it or lags behind it will grind him to powder. 

So ignorance of the law is no excuse. Every citi- 
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zen is bound to know the law at his peril. We are 
not dealing with children, who say, “We didn’t 
know,” or “ We forgot,” and stand forgiven for their 
trespass. We are dealing with men, each with equal 
rights and each demanding his full share of justice. 

If a man agrees absolutely to do a certain thing, 
€. g., aS in a case decided by the New York Court of 
Appeals (12 N. Y. 99), to deliver a quantity of mer- 
chandise at Independence, Missouri, on a certain 
date, and he fails to do it, even though his failure 
be due to the impassible condition of the canals, 





caused by an unusual freshet, the impossibility of 
performing his agreement in the way he intended | 
furnishes him no excuse. He must stand the loss. 
For why should he be permitted to speculate upon 
the weather at the other party’s expense? He could 
have provided for this contingency in his agreement, 
but would then have probably received less pay. He 
knew what he was doing when he signed the con- 
tract; he must take the consequences. 

So, even though an employer be wholly ignorant 
of the wrong done by his employee, yet if the tor- 
tious act be committed within the scope of the em- 
ployee’s duties, the master must answer therefor, 
under the doctrine of respondeat superior. The ser- 
vant is, of course, also liable, but this does not re- 
lieve the master, for why should he be permitted to 
carry on business at the peril of other men’s lives, 
without taking the consequences of his servant’s 





acts? 

We then begin to see that under the common law 
individual freedom is by no means absolute, for the 
law says: Site untere tuo ut alienum non laedas— 
so use your own things as not to injure others. A 
bone-boiling establishment is a very useful and 
necessary affair, and is as lawful as any other busi- 
ness, but when it is carried on in a residence neigh- 
borhood, it immediately becomes unlawful, and is 
enjoined as a nuisance. The same is true of a gas 
factory and of many other useful trades. 

Then, again, these trades may be lawful in a par- 
ticular neighborhood for a time, because it is va- 
cant. But when the surrounding property is im- 
proved and conditions are changed, the trades once 
lawful then become unlawful, and are enjoined, 

Freedom of the individual undoubtedly leads to 
progress, but it also works along the line of least 
resistance. In other words, we have in business the 
survival of the fittest, the dominance of the strong 
over the weak, and ultimately the logical result, the 
monopoly. This may, perhaps, be attributed to the 
abuse of individual liberty, and yet every thinking 
man must admit that it is the natural result of the 
laissez faire doctrine. Is this doctrine, consequently, 
pernicious? It would be almost safe to say that any 
doctrine of human activity, except, perhaps, the 





Golden Rule, would in the final analysis lead to | 
some absurdity were it the only controlling factor in 


our lives. The common law seeks to maintain a just 
equipoise between conflicting rules. While it says 
to the individual, “Go forward, you are free,” it 
likewise cautions him not to 


trespass upon his 
neighbor. 


There is found in an ancient volume a 
curious example of pleading, which serves as a quaint 
illustration of the limits of individual freedom in 
that day. Defendant was charged with trespass in 
that he assaulted plaintiff and smote him sore with 
stones. Defendant, in his plea, justified his act, 
saying that he cast stones at plaintiff “ molliter,” 
or gently, and with only sufficient force to drive him 
from defendant’s land, where he was_ trespassing. 
But the learned court, after due deliberation, de- 
termined the plea was bad, as stones could not be 
thrown gently. Thus the first step was 
toward curbing individualism, 


taken 


To-day we learn of legislative control of corpora- 
tions, the fixing of rates for transportation, for the 
supply of gas, for telephone, water supply and all 
other natural monopolies. As the scripture saith: 
“Behold how great a matter a little fire kindleth.” 
Who in ancient day would have thought that the de- 
liberation of the learned court to which we have al- 
luded laid the cornerstone for our present fight 
against trusts and monopolies? 

How far are our ideals realized; how far is abgo- 
lute justice attained? We all know of 
the absurdities presented in some of our courts. We 
know the result of having some ignorant lawyers 
and some careless and perhaps ignorant judges, and 
we also know the difficulties that even the best of 
them have in keeping abreast of the times, in a 
century when the world moves with the speed of elec- 
tricity. Many an amusing story is told where the 
bench and bar suffer alike at the hand of the humor- 
ist. 

We once heard of a shoemaker, just elected justice 
of the peace, who confided to his friends that the 
boys couldn’t fool him, he was coming to New York 
to learn how the law business was done. So he en- 
tered Special Term and listened with open ears and 
mouth to the arguments of counsel. He took care- 
ful note that at the conclusion of the argument the 
justice would invariably sit back in his chair and 
announce “decision reserved.” This greatly im- 
pressed our shoemaker. The next week a case came 
to trial before him in the country. Two days were 
consumed in examining witnesses. Finally, after 
the counsel had summed up, our new justice settled 
himself back in his chair and, with a majestic mein, 
announced, “ Gentlemen, I will reserve my decision 
until Thursday next, when I will decide in favor of 
the plaintiff.” 

Another story is told of a judge of irrascible tem- 
per, who took Lord Erskine to task for certain re- 
marks. “Sir,” said he, “are you trying to show 
your contempt for the court?” “No, your honor,” 


Let us see. 
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remarked Lork Erskine, “I am trying to conceal it.” 


A layman was once fined $10 for contempt of 
court, and, to the surprise of everybody, laid on the 
clerk’s desk three crisp ten dollar bills. “Why do 
you pay $30 when I only fined you ten?” asked the 
judge. “Well, your honor,” said the culprit, who 
was a fine, big fellow, and had been badgered all day 
on the witness stand, until he had lost his patience, 
“$10 doesn’t begin to show the amount of contempt 
I have for this court.” 


The judges themselves tell these stories, and none 
appreciate their humor better than they. While 
there is occasionally some foundation for criticism, 
every attorney who has had much active practice 
in our courts, and who himself has earnestly desired 
justice, will testify that our bench is graced by men 
whose every purpose is to support and maintain the 
highest ideals. 

Probably the feature of our jurisprudence most 
criticised is the jury system. Gentlemen, the sys- 
tem is right. None can judge of facts so well as the 
intelligent layman, whose every-day experience 
brings him in contact with the same situations as 
those presented by the evidence. But where are our 
intelligent laymen? How many of this body has 
ever served on jury? The Legislature, in its wis- 
dom, has excused nearly all of the best men, and the 
politicians, in their wisdom, have excused the rest. 
If every man of intelligence fully realized the im- 
portance to the community and to himself of his 
regular service as a juror we should hear no more 
complaints of the jury system. 


We frequently hear the question: “What is the 
use of rules of evidence? Why should a trial be in- 
terrupted by incessant objections and exceptions? ” 
If the rules of evidence were observed by both sides 
there would be no objections made and trials would 
take less than half the time they now consume. The 
purpose of these rules is to arrive at absolute truth. 
To the thoughtless this object seems simple, and it 
looks strange that such a complicated system should 
have been devised for so simple a purpose. Reflec- 
tion shows, however, that even the most painstaking 
and conscientious of witnesses will color his testi- 
mony according to his sympathy. He undoubtedly 
believes he is telling the whole truth, but it is not 
until he has been thoroughly cross-examined that he 
himself realizes what the whole truth is. He be- 

ieves one party is right, but the rules of evidence 
do not permit him to say so. He must tell only 
what he has seen and heard. It is for the unbiased 
court and jury to draw conclusions. The witness 
believes he knows the truth, because some one else 
has told him what the parties did, but he is not per- 
mitted to relate their conversation, for that would be 
hearsay. The court and jury must have his 


informants before them, and listen to what they 





have seen and heard the parties do, and by examin- 
ing them, learn how much they really know. 

The witness is confident that he knows what is in 
a written document, but he is not allowed to tell its 
contents, unless it is lost or destroyed, for the docu- 
ment itself is the best evidence. And so we might 
continue indefinitely, giving illustration after illus- 
tration, only to find that all rules of evidence are 
devised for but one purpose: to allow only the best 
evidence which the circumstances permit, so that the 
court and jury may know the exact truth, uncolored 
by individual bias of the witness. 

Theorists frequently ask why not codify all our 
law, so that any one can read it at pleasure. David 
Dudley Field tried this and failed, and we predict 
that all future efforts in that direction are bound to 
fail. As well might you attempt to chain music or 
fetter life. When the shepherd boy, David, was 
preparing to fight Goliath, you will recall that Saul, 
the King, took him aside and put upon him his own 
ponderous armor. So dressed, David presented a 
martial appearance indeed, but he could not move. 
It was not until he had taken off all this useless 
paraphernalia, and armed himself with his natural 
weapon, the sling, that he was really prepared to 
fight. Codified law is like Saul’s armor, ponderous, 
troublesome, immovable. The common law is the 
sling—active, elastic, and depending for its force 
upon unfettered life. 

But you will say that we are optimistic, that we 
look upon law through the roseate glass of our own 
profession. Gentlemen, no one knows the faults of 
our administration of justice as well as the lawyer, 
who spends his life in the courts, whose patience is 
frequently strained to the uttermost by what he be- 
holds. Members of the bar are invariably the first 
ones to make thoughtless criticisms. It is well for 
us all, now and then, to stop in our busy life and 
think not only of the gnats and mosquitoes that an- 
noy us, but also of the great blessings of the sun- 
shine in which these pests seem to thrive. 

We hear a great deal about the unconscionable de- 
lays of our courts, and this is a just complaint. 
Charles Dickens’ book, Bleak House, might well be 
rewritten of conditions now existing in New York. 
Ideal justice is immediate. Whatever the result, 
the parties after judgment are free to leave the 
past behind them, and attend to other matters. It 
is little short of an absolute denial of justice when 
litigants must wait three or four years before they 
can be heard. In the meantime their witnesses die 
or leave the jurisdiction, or, as more frequently 
happens, forget all about the occurrence. 

Our practice could certainly be improved in many 
ways. England and Canada have adopted certain 
reforms that might well be applied here. For in- 
stance, the Canadian practice permits parties when 
pleadings have been served to immediately examine 
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their adversaries under oath before a commissioner 
in advance of the trial. The chance of surprise at 
the trial is thus avoided, and pleadings dilatory and 
frivolous in fact, though valid in form, are wiped 
away, the court having power to direct summary 
judgment unless a bona fide case is made out by both 
sides on this preliminary examination. The number 
of cases that remain to be tried after this sifting 
is remarkably few. It is gratifying to note the re- 
cent decisions of our own courts extending the right 
to examine one’s adversary before trial as to mat- 
ters within his own knowledge. Perhaps the most 
luminous opinion upon this subject is written by 
Mr. Justice Leventritt, who, by the way, is a mem- 
ber of our own chapter, in the case of Turck v. 
Chisholm, 53 Mise. 110, in which he quotes a recent 
opinion of Justice Ingraham as follows: “ Where 
there is no doubt of the good faith of a party to a 
litigation seeking to establish a fact essential to his 
cause of action by the testimony of his opponent, I 
can see no reason why a party is not entitled to have 
the knowledge of his opponent as to the fact which 
he wishes to establish put upon record so that the 
evidence of that fact would be available to either 
party to the action when the trial takes place. It 
is not the duty of a court of.justice to suppress the 
facts or throw obstacles in the way of either party 
in establishing the truth.” But even then, in our 
own system, the parties must await a trial which 
may take place months or years after the examina- 
tion. The dawn is approaching but the noon-tide 
sun is still far in advance. 

Even our Legislature has finally bestirred itself 
from its lethargy. At last it has come to realize 
that a court sufficient for New York of twenty years 
ago is insufficient to-day. New justices have been 
added to the Supreme, the City and the Municipal 
Courts, 

The courts, like the law, must grow with the peo- 
ple. The ormor of Saul is still a very dangerous 
thing to him who wears it. ; 

So far we have mentioned only how for our 
ideals are realized in court; but how about the world 
outside of the courts? It is necessary to a commu- 
nity to have efficient hospitals, but one scarcely 
would think of going there to learn what was the 
health of the race. The field of the common iaw, 
thank God, is not confined to the courts. Go into 
the busy market place, the exchange, the banks, the 
factories, the vast shipping industries, how few are 
the controversies when compared with the vast quan- 
tity of business done! Is it one per cent.? We 
venture to say that it is less than one hundredth 
of one per cent. of business transactions that cause 
even a bona fide dispute, and a far smaller percent- 
age that become the subjects of actual litigation. 

How many of you gentlemen present have ever 
been parties to litigation? Undoubtedly there are 





many of you who have never even been inside of a 
court. And why is this? The answer is plain. The 
great complex machinery of our civilization is well 
oiled, it runs smoothly because it is under the ever 
watchful eye, not of one man, however great and 
however versatile, but of every citizen, each seeing 
to it that his part of the machinery does its work. 
In short, we are living the common law. 





Labor Law. 





DISQUALIFICATION OF FEMALES FROM WORKING IN 
FAcTORIES BEFORE 6 A. M. OR AFTER 9 P, M. HELD 
UNCONSTITUTIONAL, 





NEw YORK Court OF APPEALS. 
Decided June 14, 1907. 





THE PEOPLE OF THE STATE OF NEW York, Appellant, 
v. Davin L. WILLIAMS, Respondent. 





Wm. S. Jackson, Attorney-General (Timothy I. 
Dillon of counsel), for appellant; Henry B. Corey, 
for respondent. 

Gray, J.—The defendant was arrested and con- 
victed upon the charge of having violated the provi- 
sions of section 3841 of the Penal Code. This sec- 
tion makes it a misdemeanor'on the part of any per- 
son not complying with the provisions of article 6 of 
the Labor Law relating to factories. The provision 
of the Labor Law now in question is contained in sec- 
tion 77, which is entitled: “Hours of labor of 
minors and children,” and reads that “no minor 
under the age of eighteen years, and no female shall 
be employed, permitted or suffered to work in any 
factory of this State before six o’clock in the morning 
or after nine o’clock in the evening of any day, or 
for more than ten hours in any one day, except to 
make a shorter work day on the last day of the 
week; or for more than sixty hours in any one week; 
or more hours in any one week than will make an 
average of ten hours per day for the whole number 
of days so worked” (L. 1903, chap. 184, sec. 2). 
The information and the proof were that a female, 
named Katie Mead, over 21 years of age, was 
found by the factory inspector at work in @ 
bookbinding establishment in the city of New 
York at 10.20 o’clock in the evening. There was no 
complaint with respect to the character or construc- 
tion of the building and the defendant’s guilt was 
rested solely upon his failure to observe the provision 
of the statute against a female being at work after 9 
o’clock in the evening. If the inhibition against em- 
ploying a female in any factory after that hour was 
a valid act of legislation, then the defendant came 
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within its operation and he was amenable to punish- 
ment. After the defendant had been found guilty 
the trial court granted his motion in arrest of judg- 
ment and discharged him, holding that the legisla- 
tive enactment was unconstitutional. The justices 
of the Appellate Division, in the First Department, 
by a divided vote, have affirmed the order of the trial 
court. 

In my judgment, the determination below was cor- 
rect. I think that the Legislature, in preventing the’ 
employment of an adult woman in a factory and in 
prohibiting her to work therein before six o’clock in 
the morning or after nine o’clock in the evening, has 
overstepped the limits set by the Constitution of the 
State to the exercise of the power to interfere with 
the rights of citizens. The fundamental law of the 
State, as embodied in its Constitution, provides that 
“no person shall be deprived of life, lib- 
erty or property without the process of law” (Art. 
1, see. 6). The provisions of the State and of the 
Federal Constitutions protect every citizen in the 
rignt to pursue any lawful employment in a 
lawful manner. He enjoys the utmost free- 
dom to follow his chosen pursuit, and any 
arbitrary distinction against or deprivation of that 
freedom by the Legislature is an invasion of the con- 
stitutional guaranty. Under our laws men and wo- 
men now stand alike in their constitutional rights, 
and there is no warrant for making any discrimina- 
tion between them with respect to the liberty of per- 
son or of contract. It is claimed, however, in this 
ease that the enactment in question can be justified 
as an exercise of the police power of the State, having 
for its purpose the general welfare of the State in a 
measure for the preservation of the health of the fe- 
_ male citizens. It is to be observed that it is not a 
regulation of the number of hours of labor for work- 
ing women; the enactment goes far beyond this. It 
attempts to take away the right of a woman to labor 
before six o’clock in the morning or after nine o’clock 
in the evening, without any reference to other con- 
siderations. In providing that “no female shall be 
employed, permitted or suffered to work in any fac- 
tory in this State before six o’clock in the morning 
or after nine o’clock in the evening of any day,” she 
is prevented, however willing, from engaging herself 
in a lawful employment during the specified periods 
of the twenty-four hours. Except as to women under 
twenty-one years of age, this was the first attempt on 
the part of the State to restrict their liberty of per- 
son or their freedom of contract in the pursuit of a 
vocation. I find nothing in the language of the sec- 
tion which suggests the purpose of promoting health, 
except as it might be inferred that for a woman to 
work during the forbidden hours of night would be 
unhealthful. If the inhibition of the section in ques- 


tion had been framed to prevent the ten hours of 
work from being performed at night, or to prolong 








them beyond nine o’clock in the evening, it might 
more readily be appreciated that the health of women 
was the matter of legislative concern. That is not 
the effect nor the sense of the provision of the see- 
tion, with which alone we are dealing. It was not 
the case upon which this defendant was convicted. 
If this enactment is to be sustained, then an adult 
woman, although a citizen and entitled as such to 
all the rights of citizenship under our laws, may not 
be employed nor contract to work in any factory for 
any period of time, no matter how short, if it is 
within the prohibited hours; and this, too, without 
any regard to the healthfulness of the employment. 
It is clear, as it seems to me, that this legislation 
cannot and should not be upheld as a proper exercise 
of the police power. It is certainly discrminative 
against female citizens, in denying to them equal 
rights with men in the same pursuit. The courts 
have gone very far in upholding legislative enact- 
ments framed clearly for the welfare, comfort and 
health of the community, and that a wide range in 
the exercise of the police power of the State should 
be conceded I do not deny; but when it is sought, 
under the guise of a labor law arbitrarily, as here, to 
prevent an adult female citizen from working at any 
time of the day that suits her, I think it is time to 
call a halt. It arbitrarily deprives citizens of their 
right to contract with each other. The tendency of 
Legislatures, in the form of regulatory measures, to 
interfere with the lawful pursuits of citizens is be- 
coming a marked one in this country, and it be- 
hooves the courts firmly and fearlessly to interpose 
the barriers of their judgments when invoked to pro- 


tect against legislative acts plainly transcendng the * 


powers conferred by the Constitution upon the legis- 
lative body. 

In this section of the Labor Law it will be observed 
that women are classed with minors under the age 
of eighteen years, for which there is no reason. The 
right of the State, as parens patriae, to restrict, or 
to regulate, the labor and employment of children is 
unquestionable, but an adult female is not to be re- 
garded as a ward of the State, or in any other light 
than the man is regarded, when the question relates 
to the business pursuit or calling. She is no more 
a ward of the State than is the man. She is entitled 
to enjoy, unmolested, her liberty of person, and her 
freedom to work for whom she pleases, where she 
pleases and as long as she pleases, within the general 
limits operative on all persons alike, and shall we say 
that this is valid legislation, which closes the doors 
of a factory to her before and after certain hours? I 
think not. Without extended reference to the cases 
bearing upon the much discussed subject of the exer- 
cise of the police power, I need only refer to the re- 
cent case of Lochner v. State of N. Y., 198 U. S. 45, 
where the Supreme Court of the United States had 
before it a case arising in this State under a provi- 
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sion of the Labor Law, which -restricted the hours of 
labor for the employees of bakers. The argument 
there was, and it had prevailed in this court, that the 
legislation was valid as a health law under the police 
power; but the Federal Supreme Court refused to 
recognize the force of the argument and held, if such 
legislation could be justified, that constitutional pro- 
tection against interference with the liberty of per- 
son and the freedom of contract was a visionary 
thing. It was held that bakers “are in no sense 
wards of the State. Viewed in the light of a pure 
labor law, with no reference whatever to the question 
of health, the law involves neither 
the safety, the morals nor the welfare of the public, 
and the interest of the public is not in the slightest 
degree affected by such an act.” It was, also, ob- 
served that “there must be more than the mere fact 
of the possible existence of some small amount of un- 
healthfulness to warrant legislative interference with 
liberty.” 

So I think, in this case, that we should say, as an 
adult female is in no sense a ward of the State, that 
she is not to be made the special object of the exer- 
cise of the paternal power of the State and that the 
restriction, here imposed upon her privilege to labor, 
violates the constitutional guarantees. In the gradual 
course of legislation upon the rights of a woman in 
this State, she has come to possess all of the respon- 
sibilities of the man and she is entitled to be placed 
upon an equality of rights with the man. 

It might be observed that working in a factory in 
the night hours is not the only situation of menace 
to the working woman, but such occupation is, arbi- 
trarily, debarred her. 

For these reasons I advise that the order appealed 
from should be affirmed. 

Cutten, Ch. J.; Epwarp T. Bartitett, HAtIcurt, 
VANN, WILLARD BARTLETT and Hiscock, JJ., concur. 

Order affirmed. 





The Ethics of Advocacy. 


The science of ethics is founded on the faith that 
every serious occupation of mankind must have some 
necessary share in human progress, the nature of 
which it would be well, to examine. Seen in the 
proper light, the plainest function shows a spirit of 
worth and vigour, which far transcends its form—an 
essence needing only the clothing of a name to give it 
universal importance. The attempt, then, of this 
paper is to point out that there is such a principle 
behind the various aspects of advocacy, and that this 
principle is the development and security of social 
harmony and personal freedom. 

And without -going into a philosophical disquisi- 
tion on harmony and freedom, let us agree at the 
outset that by freedom we mean the power of each 








person to think, act and live to the greatest possible 
amount of self-expression, with the least possible 
amount of restraint; while we mean by harmony the 
practical realization of this liberty in an infinitely 
various world. The first is only another way of say- 
ing with Immanuel Kant, “ Act so that the maxim 
of thy conduct may be capable of being an universal 


law.” And the second reminds us that this universal 
law is unattainable, just so long as liberty would re- 
main individual, selfish and chaotic. In other words, 
freedom, harmony and order are either the same 
thing, or they are nothing at all. 

The subject naturally divides itself into two parts, 
the criminal and the civil law. Under each head 
there have arisen certain popular misgivings—to call 
them by no stronger name—which will have to be dis- 
cussed, . 

Take first the case of criminal law. We need 
hardly explain by way of preface that, in a proceed- 
ing a criminal law, there are, besides the prisoner, 
four parties concerned: the judge, the jury, the coun- 
sel for the crown, and the counsel for the defense. 
But what we do need to point out is that each of 
these persons or groups has its essential contribution 
to make in the interests of justice. The advocate 
with the rest is an officer of the court; and his acts 
are the deliberate acts of our judicial system. We 
are, however, at once met by the stock question; 
* But would you have a lawyer defend a man whom 
he knows to be guilty?” Well, to begin with, this 
person is largely a figment of the imagination. Ex- 
perienced practitioners in the criminal courts will 
agree in saying that their clients, even those of whose 
guilt they had the strongest suspicions, have seldom 
in the most private consultation abandoned a posi- 
tion of denial of guilt. Not only so, but it may 
roughly be said that in the great majority of cases 
the prisoner’s counsel has no better means of know- 
ing the truth about the prisoner than has the jury; 
and that in three causes celebres during the last 
twelve months, where the accused were convicted upon 
evidence that left their counsel as well as the general 
public no reasonable doubts, the convicts were loud 
in their complaints of the want of faith which they 
could see on their counsel’s face. “ You may never 
believe me,” said one, whose hand was seen by three 
persons to be groping in another man’s pocket, “ You 
may never believe me, but I am perfectly innocent.” 

But let us suppose the case of an accused invoking 
the services of a lawyer who knows him to be guilty. 
Let us suppose that he comes to my office, confessing 
his guilt, but asking me to defend him in spite of it. 
Or, since such a case is clean against psychology, let 
us suppose that I make up my mind, after speaking 
to him, that he is an arrant scoundrel. Even leaving 
out of account the oath which binds lawyers, to re- 
fuse their services to none, the question, I take it, 
is not—have I the right to accept his cause, but have 
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I the right to refuse it. Let us further suppose 
that, my conscience being in a scrupulous and foggy 
state, I do refuse it. So, let us say, does every one 
else. On the day of his trial it will be the business 
of the judge himself to appoint some advocate to de- 
fend him; and he, whoever he is, that is requested 
by the court so to act, will be unable to decline. 
Sometimes, indeed, courts have made such appoint- 
ments even against the will of prisoners; and, where 
they have not done so, have been under the duty of 
themselves raising those points of defense which a 
good advocate ought to use. It is, therefore, a fully 
recognized principle, the reason for which we will dis- 
cuss in a moment, that the functions of an advocate 
will have to be performed for the accused. But if 
they are to be performed at all, then the more de- 
liberate and thorough their performance may be, the 
better. I confess that I am unable to see how the 
argument can be avoided, that if the thing is done by 
the social system to which I belong in a democratic 
country, it is done by myself, however indirectly; 
and that if it be right that the act should be done 
at all—and we assume that it is right by making 
our judges the ultimate doers of it, where all others 
fail—then it is not only right but obligatory that the 
act should be done by the advocate as individual, 
however unpleasant the task may be. I should say 
that if one is able, it is one’s duty to undertake the 
defense of any such person applying to one; and if 
one is not able, that it is one’s duty to direct the man 
to another who is; this direction itself being an as- 
sumption of his defense, 

Our next question concerns the defense itself. 
“Do you think it honest,” says the plain man, con- 
tinuing his arraignment of advocates—‘ do you con- 
sider it honest to prove a guilty man innocent?” 
Certainly, I do not; but this is a ‘task which no law- 
yer was ever called upon to perform. If any in- 
stance be cited where work so apparently impossible 
was ever carried through, it could only have been in 
virtue, not of legal, but of some more general human 
qualities—unedifying indeed, but not the monopoly of 
one profession. 

By a wise convention, the accused is presumed to 
be innocent until he is proved to be guilty. A con- 
vention this, alas! of law rather than of fact; for 
the sight of a prisoner in a barred box, with a con- 
stable on either side of him, hardly conduces to the 
ideal of fair play. There is all the more reason, 
then, for the strict performance of his duty by the 
advocate, in an absolutely impersonal manner. He 
has nothing to do with the truth or untruth of the 
charge. Indeed, it would be most unprofessional if 
he were to allude in the remotest fashion to his per- 
sonal belief. He will simply examine the testimony 
brought against the accused in the light of the rules 
of evidence, which are the rules of common sense; 
and will see to it that nothing goes before the jury 





which is a breach of that practical logic. As far as 
the jury is concerned, it is hard to see that ‘he can 
go much farther than that, and one must admit that 
the practice of alluding in moving terms to the pris- 
oner’s aged father, or to his wife and ten children, is, 
in the light of pure reason, most objectionable. It 
is a contention, however, which has had strong sup- 
port, in consideration of the fact already mentioned 
of the prejudice of the jurors against the accused, 
that the interests of justice are well served by thus 
offsetting the one appeal by the other, the false pre- 
judice by the false sympathy. But one cannot help 
feeling that the truer remedy in the circumstances 
would be to find some means of preventing the first 
error, rather than to attempt to confute it by an 
error quite as serious. 

Most objectionable, too, is such an excess of zeal 
as leads a barrister to forget that the witnesses whom 
he cross-examines are, after all, fellow-beings; and 
that it is not necessary that he should cease to be a 
gentleman when he addresses them. In this connec- 
tion the following citation from a speech by Lord 
Brougham seems to call for criticism. He was de- 
fending himself from certain extravagances charged 
against him in a celebrated trial, and said: “ There 
are many whom it may be needful to remind that an 
advocate—by the sacred duty of his-relation to his 
client—knows in the discharge of that office but one 
person in the world—that client, and none other. 
To serve that client by all expedient means, to pro- 
tect that client at all hazards and costs to all others 
—even the party already injured—and amongst 
others, to himself, is the highest and most unques- 
tioned of his duties. And he must not regard the 
alarm, the suffering, the torment, the destruction, 
which he may bring upon any of them; nay, separat- 
ing even the duties of a patriot from those of an ad- 
vocate, he must go on, reckless of the consequences, 
if his fate should unhappily be to involve his country 
in confusion for his client.” 

Obviously this statement, with all allowance for 
its occasion, verges on absurdity. If it were to be 
generally acted upon, advocacy would become im- 
possible at once for lack of witnesses to put up with 
so brutal a treatment; and the fact that such be- 
havior can be charged against some barristers of re- 
nown implies that to great’ men has been conceded 
now and then a license which their greater qualities 
eclipsed. The greatest barristers have never used 
such measures save as a last resort against recalci- 
trancy or obvious deceit; and when ,their humbler 
brethren have copied the tactics without discriminat- 
ing the occasion, they have served neither their cli- 
ents nor themselves, 

But what, then, is the true reason that justifies 
and that can be trusted to regulate advocacy? What 
is intrinsic in the lines of action which we are ac- 
customed to consider proper, and naturally separates 








din Cla 0 els el eee Cee, ee” Ga 2 ee ee 








THE ALBANY LAW JOURNAL. 


235 











them from those which are temporary and disap- 
proved? When we find ourselves defending possible 
blackguards as a matter of course, it will not do to 
content ourselves with a dissertation on forensic pro- 
priety and good manners. Nor does the argument 
from democratic consent, to which we alluded /above, 
go much deeper. That the facts are as they are, as 
part of our highest present ideals of justice, is much; 
but it is no reason. We need to find not reasons, but 
reason at the back of all this; something that will 
stand out as accomplished at the very moment when 
such acts shall have ceased to be necessary. If one 
may be allowed the paradox, the necessity for tie 
main facts of advocacy consists simply in their power 
finally to render themselves unnecessary. Their jus- 
tification, to come to the point, is the cause of iree- 
dom. It is not too much to declare that, when free- 
dom has ceased to be served by the defense, we are 
not saying the vindication, but the defense, of those 
accused by society, lawyers have been conspicuous by 
their silence. The law has not lacked its martyrs. 
The greatest lawyer of all time chose death rather 
than justify the crimes of a tyrant. It cost Papinian 
his head to say to Caracalla, fresh from the murder 
of Geta, and demanding a vindication before the Sen- 
ate, “ Parricide, it is more appropriate for you to 
commit than for me to defend.” 

ut the rights of a subject, of a citizen in demo- 
cratic times, demand another treatment; and for 
much stronger reasons than those given by Cicero 
when he says: “It is allowable to defend criminals. 
The people desire it; custom allows it; humanity en- 
For when an advocate takes up arms for 
an accused, he fights for much more than a single 
In accordance with the law of precedent, to 
which we shall presently come, each case at law is 
affected by its cognate predecessors, and will affect 
similar cases in the future. If any man, however ap- 
propriately, is allowed to-day to make an unexamined 
confession of guilt, the law may lose the right to in- 
vestigate a confession that may be made to-morrow 
by one mentally deranged, or in error as to the facts, 
or under coercion, or perhaps in sheer despair of 
making any headway against strong but misleading 
circumstantial evidence, and hoping for lediency 
through an assumption of repentance. Such cases 
are far from infrequent. As an example of the last 
of them, three men were recently hanged for a mur- 
der of which they had no knowledge. The evidence 
was so terrifying that they confessed in the hope of 
receiving a lighter sentence than otherwise seemed 
inevitable. But they miscalculated. The death sen- 
tence was passed, and their contradiction of their con- 
fession came too late. The real criminal was not 
found until his unfortunate substitutes had already 
been hanged. And in the actual course of trial, if 
evidence is permitted to be made that is not logically 
or psychologically true, even where justified by the 
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man. 





event, the barriers against chance and error will have 
been levelled not only so far as the individual pris- 
oner is concerned, but also for all men who may 
afterwards stand in a similar case, however unjust 
the injury may be to them. It is not the individual, 
it is the class that is being defended in a criminal 
court. Whatever the advocate may think of himself, 
he is liberty’s instrument for no momentary use. 
She demands a sterner service than a good-humored 
or even a conscientious scorn of distinctions, of tech- 
nicalities, or of precedent. But we shall in a moment 
examine the question of precedent and technicality 
more fully in connection with the civil law. 

In civil law the first point generally selected for 
censure is the fact that a lawyer seems ready to de- 
fend one side of a case to-day, and exactly the oppo- 
site to-morrow. The public appears to suppose that 
in such an event the principles that were once in- 
voked are subsequently controdicted. A little con- 
sideration of the matter will show that this is not 
the case. An advocate is concerned not with persons 
but with their rights. Now the number of rights 
which a man may have in even the simplest contro- 
versy may be many. Nor does the possession of 
rights o nhis part necessarily prevent the possession 
of rights on the part of his adversary. All litigation 
is in most cases a matter of balance. All life has its 
“ifs” and its “buts”; and, in the courts, an abso- 
lutely clear and indisputable right upon one side only 
is practically unknown. Such cases need never go 
to court, and are kept out of it by a simple knowledge 
and not by any application of the law. 

But the cases that are fought are obviously those 
wherein there is some tangle to be straightened out, 
something to be said for both sides. Either there is 
an element of uncertainty owing to the fact that the 
particular state of affairs in dispute has not been 
sufficiently pre-examined in the light of fundamental 
rules; or else the right of each party can be opposed 
by a counter right on the part of the other, due to 
some carelessness on one or both sides, carelessness 
of a man’s own rights or disregard. It will be the 
duty of the adverse barristers, while making the ad- 
missions which honesty may demand, to apprise the 
court of the best that can be said of their respective 
sides. There will be no need of any contradiction be- 
tween them, in spite of the common belief that learned 
counsel exist for the purpose of pulling each other to 
pieces. The indifference of their positions will be 
none of their own making, but inherent. Granted 
A, B and C says the first—and I think that I can 
establish them as facts—the legal rights X and Y 
necessarily follow. Yes, says the other, but the 
tribunal must also consider such facts as E, F and G, 
and on those facts in all similar cases hight Z arises. 
This is a fair outline of the majority of civil cases. 


Each side will, of course, take the greatest care 
that the asserted facts on which his opponent’s 
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rights will rest are not insufficiently established. 
Were he suddenly to change places with his adver- 
sary, the testimony which he would have so to scru- 
tinize would be that which he had before been able 
to take for granted. But his connection with the 
truth of those facts would be in no way altered by 
the exchange in positions. He may, indeed, by more 
eareful questioning bring to light what the other 
would have failed to elicit; and by such an addition 
to, or subtraction from, the final fiefild of fact may 
show a corresponding variation in the opposing 
claims. But the most unscrupulously skilful lawyer 
cannot make facts which prove one right, suddenly, 
without any variation in themselves or in their rela- 
tions, prove a contradictory right. The whole sub- 
ject may be likened to a Socratic dialogue with the 
object of discovering what maxim best harmonizes 
and regulates the facts. For the better eliciting of 
those facts and maxims, the persons take opposing 
points of view. These points of view must be con- 
sidered by the judge. Were there no advocates he 
would have to constitute himself mentally to take 
their place, with far less possibility of making that 
exhaustive examination which is so essential, and the 
results of which are as valuable as they are some- 
times unexpected. 

We now come to what is rightly considered to be 
the heart of the whole matter, the question of techni- 
eality and precedent. I believe that if any one will 
dispassionately examine it, he will be convinced, how- 
ever paradoxical it may seem, that these two, properly 
developed, are the greatest mainstays of freedom, just 
as they are the only means to certainty and peace. 
It has so long been assumed that a technicality is es- 
sentially a harmful and disgraceful thing, that it 
may be worth while to point out that it is in virtue 
of milleniums of technicalities that modern men are 
able so harmoniously to meet together as fellow citi- 
zens, trained to the habits of outward and civilized 
peace. It should also be pointed out that time and 
space, bread and butter, waking and sleeping, indus- 
try, language, and all human intercourse, are techni- 
calities; and that in virtue of them we are kept 
alive. It would be amusing and not uninstructive to 
consider how much of the most ordinary conversation 
is hampered and tempered by motives of prudence; 
how seldom we dare to say what we think to one an- 
other; simply because some inward monitor assures 
us that by this instance and by that instance it has 
been painfully burnt in upon the mind of the race 
that the time for such freedom is not yet. The field 
of technicality is as wide as human nature; and until 
absolute liberty has been accomplished, the technical 
will maintain its rule. It may be an unpleasant ne- 
cessity, but we shall have to put up with it as we 
put up with our unpleasant selves; and there is this 
consolation, that through it alone itself can be finally 
removed. Even then the law of liberty will come 








not to destroy the law of restraint, but to fulfil it. 

If, then, certain technicalities are evil in their ef- 
fects, the true remedy is to replace them by those 
that are good. An example is given to us by our 
neighbours in the United States. In some parts of 
the Union awards of juries have been upset and new 
trials ordered so many times as to amount to a most 
serious injustice and scandal. The grounds which 
supported the successful efforts in these cases have 
been that certain minor technicalities were not ob- 
served. These facts established, recourse was had to 
the legal presumption that prejudice to the losing 
party would be at once assumed, without proof being 
necessary. Here manifestly is a technicality most 
evil in its capacity to influence for evil other techni- 
calities which otherwise may have been most useful 
and right. Each one of us must be able to call to 
mind half-a-dozen examples that will come under this 
description; and must often have felt indignant that 
such things should be. It has, however, been pointed 
out by an eminent judge that the simple remedy is to 
supersede this technicality by the counter one, 
namely, the maxim that where some formality has 
been omitted or set aside, prejudice will not be pre- 
sumed, but will have to be proved before justice will 
reverse her decree. But let us make no mistake. 
Until our technicalities are so superseded, let us 
prize them and use them as invaluable muscles of the 
law to be exercised continually against some unex- 
pected day wherein they may win for freedom a vic- 
tory which all the clamors of enlightened men might 
fail to secure. 

And the question of precedent is of similar import- 
ance. Courts tend naturally and rightly to bind 
themselves by precedent. That does not mean that 
their justice ceases to develop. A lawyer’s duty con- 
sists as much in distinguishing against, as in invok- 
ing precedent. It simply means that until a change 
is made in the law by the Legislature, what is laid 
down as the rule to-day in certain circumstances will 
be the rule to-morrow in similar circumstances. 
This so obviously fulfils the definition and ideal of 
law—as that which is to be expected—that it is hard 
to see why any one cavils at it. Logical reasoning is 
not really hampered thereby. If the earlier judgment 
was wrong, a free people has the easy remedy of 
legislating anew upon the subject; and until it do 
so, that people has at least the comfort of certainty. 

But the thing is not only reasonable; it is natural 
and inevitable. Courts of equity will of themselves, 
by an imperceptible process, become courts of prece- 
dent. In England, the Court of Chancery is sup- 
posed to be a court of equity; and yet it is now in its 
own way as much bound by precedent as the ordinary 
courts. It was not always so, and the consequences 


were thus criticised by Selden in his Table Talk: 
“Equity in law is the same that the spirit is in 
religion, what everyone pleases to make it. 
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times they go according to conscience, sometimes ac- 
cording to law, sometimes according to the rule of 
court. . +. . Equity is a roguish thing; for in law 
we have a measure and know what to trust to. 
Equity is according to the conscience of him that is 
Chancellor; and as that is larger or. narrower, so is 
equity. *Tis all one as if they should make the 
standard for the measure the Chancellor’s foot. 
What an uncertain measure would this be! One 
Chancellor has a long foot, another a short foot; 
a third an indifferent foot. It is the same thing 
with the Chancellor’s conscience.” 

In his “ History of the Court of Chancery,” Mr. 
Marsh quotes a similar criticism contained in a dia- 
logue written in the reign of Henry VIII, in which 
the speakers are a student and a sergeant-at-law. 
Says the sergeant: 

“The law of God is not contrary to itself, that is 
to say, one in one place, and contrary in another 
place, it if be well perceyved and understood, as ye 
can tell, Mr. Doctour; but this lawe is one in one 
courte and contrarie in another court; and so me 
seemeth, that it is not onlie againste the lawe of the 
realme, and againste the lawe of reason, but also 
againste the lawe of God. For the common 
well of every realme is to have a good lawe, so that 
the subjects of the realme may be justified by the 
same, and the more plaine and open that the lawe 
is, and the more knowledge and understanding that 
the subject hath of the lawe, the better it is for the 
common well of the realme; and the more uncertaine 
that the law is in any realme, the lesse and the worse 
it is for the common well of the realme. But if the 
subjects of any realme shall be compelled to leave 
the lawe of the realme, and to be ordered by the dis- 
cretion of one man, what thing may be more un- 
knowen or more uncertaine? ” 

As late, says Mr. Marsh, as the year 1818, Lord 
Elgin deemed it necessary to repudiate the applica- 
tion of this taunt to his court: 

“The doctrines of this court ought to be as well 
settled, and made as uniform almost as those of the 
common law, laying down fixed principles, but tak- 
ing care that they are to be applied according to the 
circumstances of each case,” 

And from Lord Camden, quoted by Lord Campbell 
in his “ Lives of the Lord Chancellors,” we hear the 
conclusion of the whole matter in these vigorous 
words: 

“The discretion of the judge is a law of tyrants; 
it is always unknown; it is different in different 
men; it is easual and depends upon constitution, 
temper and passion. In the best it is oftentimes 
caprice; in the worst it is every vice, folly and pas- 
sion to which human nature is liable.” 

It is from such chances that the regard for prece- 
dent daily delivers us. Our own courts, outside the 














codified law, which is of course the very embodiment 
of precedent, are all in theory supposed to be free 
from it, and to be guided by continually fresh appli- 
cations of logic only. But we quote authorities more 
and more every day, and our logic is all the better 
for it. Our Cireuit Court, indeed, wherein the 
smaller actions are tried, now and then affects to dis- 
dain such restrictions; but the results are some- 
times far from satisfactory. Much uncertainty is 
bred by it; and in turn begets too great a fear on 
behalf of the cautious, too much impudence on be- 
half of the bold, in avoiding or in undertaking the 
risk of litigation. If one of the greatest virtues of 
a court is to give those silent and frugal judgments 
which can be pre-ascertained by disciplined knowl- 
edge, then the system of utter discretion cannot be 
commended. Perfect justice’ can only come about 
when it can be predicted with certainty what courts 
will decide; and that certainty, where not secured 
by our written law, can only rest upon a developing 
system of logical precedent. This is the true foun- 
dation for what we must devoutly desire as the law 
of the future—preventive rather than curative law; 
in a time when people will not wait until their mis- 
takes have entangled them in trouble and expense, 
but will consult the law, in all affairs, beforehand. 

But this development depends on present litiga- 
tion, and has no security except in precedent and its 
bulwark technicality. The question therefore arises 
whether, in some cases, a precedent or a technicality 
will not protect an inequity in its zeal to be broad 
enough to cover true right. As to the first, it 
would be difficult to conceive a case where a maxim 
of law could be invoked unless there was a right on 
the part of the person invoking it. But, as to the 
technicality, the law of procedure, the question is 
altered. In civil law the technicalities might be 
divided into two classes—positive and negative— 
those which may be urged against an action of the 
opposite party, and those which may be urged in 
favor of an action on one’s own part. 


The first may be dismissed at once. They cannot 
be contended for save where prejudice would other- 
wise be caused. They must stand upon equitable 
right. The second might be exemplified by the case 
of one who has the legal right to plead, but has no 
equitable defence, who, let us say, owes, yet cannot 
at the present moment pay. Is it right that a for- 
mal plea should be made for the purpose of gaining 
time, until the pleader is able to cancel his debt? 
The question is a difficult one. Sometimes it would 
seem that the law here presents itself with a pecu- 
liar benevolence to the poor, in granting them that 
which private grace refuses. At other times a 


sterner mood enquites for what good reason the 
forms of action should be emptied of all truth and 
meaning. In this dilemma, one is moved to the ten- 
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tative opinion that until the law forbids such for- 
mal pleas, they should be considered as proper 
wherever beneficial; our reason being the general 
principle that such rights may now and then prove 
of inestimable public convenience, and ought never 
to be allowed to fall into such disuse as to cease to 
be legally unenforceable. 


And the same reason, but in much more certain 
style, can be offered for the use of technical defences 
in criminal law, however unjust may seem the par- 
ticular application. Let us, from continual experi- 
ence, continually raise the quality and appropriate- 
ness of those technicalities; let us above all maintain 
the maxim to which we have already referred—that 
no technical defence shall be of any avail unless 
prejudice can be shown to be involved (though here 
again we must beware that we do not open too wide 
a road to judicial discretion): but let us be very 
sure that, while the law remains unaltered, any 
unfortunate result of its enforcement, wherever it 
may apply, will be vastly outweighed by the confi- 
dence that we are keeping in certainty and readiness 
a weapon to which civilization may at any moment 
owe all that it holds most dear. 

Let us say, then, in summing up, that it is of the 
very essence of the development of freedom that 
there should be an exhaustive knowledge of rights 
and duties. Among human beings it would seem 
that this knowledge cannot be usefully won or prac- 
tised without some form of advocacy. People are 
now and then accustomed to call the lawyer a para- 
site. But are we not all parasites upon the mass of 
the rest of our race? The cleric and the doctor are 
parasites whose occupations will stop with the sin 
and ignorance of mankind, and not before. And the 
lawyer in some form will ever extend his usefulness 
until the balance between duty and freedom has be- 
come perfect. The artist, the teacher, the preacher, 
will not monopolize the spiritual training of man- 
kind. Our own continual warfare among ourselves, 
in the enforcement of our petty selfishnesses as well 
as in the vindication of our noblest rights, will be 
its own best medicine; and the lawyer will play no 
mean part in bringing to actual fact the harmony 
between our individual and our social energy, the 
hope of which alone makes this world habitable. 
He perhaps chiefly—if we would consider a. nearer 
contingency than perfection—from his sure founda- 
tion in psychology and common sense, will be able 
to guard us in the era of socialism that seems to be 
coming. Private liberty may yet have many grave, 
perhaps terrible, ordeals to pass through; and the 
question whether that passage will be accomplished 
by evolution or by revolution will be answered by 
the care with which we foster, develop, and protect 
the spirit and the rights of advocacy.—Warwick 
Fielding Chipman in the Canadian Law Review. 





The Currency in Which Brehon Fines Were 
Paid. 


By Joseru M. Suriivan, LL. B. 


Every well-informed student is aware that Ire- 
land had a code of laws, a court, a judge and en- 
lightened procedure for the enforcement of its de- 
crees at a time when all Europe was deeply engulfed 
in barbarism and ignorance. The standard unit of 
value was the cow, which is not surprising when we 
consider the fact that our Irish ancestors were a pas- 
toral people and engaged for the most part in agri- 
cultural pursuits. Our native Irish ancestors al- 
ways entertained a most profound respect for the 
law, and the noble traits in the true Irish character 
can never be obliterated. They are everywhere recog- 
nizable in the spheres of art, poetry and politics. 
The following currency tables should send a thrill of 
delight to every student of the antiquities of pre- 
Christian Ireland. 

The most significant point was the payment in 
“cumhals” or female slaves. The cumhal was 
equated with three (3) cows, but the payment was 
reckoned and stated in cumhals. The female slave 
was the prominent customary unit of payment and 
doubtless a common object of commerce and trade. 

The equation of the cumhal and the cow with sil- 
ver was also remarkable. The cow was equated with 
the Roman ounce and the cumhal with three ounces. 
From a passage in the Senchus Mor (i. p. 247) and 
the Book of Aicill (pp. 371-377) the following table 
of values is evolved: : 

8 wheat grains—1l pinguin of silver. 
24 wheat grains (3 pinguins)—-screpall. 
72 wheat grains (3 screpalls)—sheep (B. of A,, 
p- 377). 
96 wheat grains (4 screpalls)—dairt heifer. 

576 wheat grains (6 dairts)—bo, or cow, or unga. 

1728 wheat grains (3 bo)—cumhal or 

slave. 


female 


These silver values, as compared with those of the 
Cymrie Codes, seem at first sight to be singularly 
low. The Welsh cow, as we have seen, was valued in 
silver at three (3) Saxon ounces, and the male and 
female slave each at a pound of twelve ounces. The 
Welsh value of the cow was roughly three times, and 
that of the slave three and one-third times, the Irish 
silver value. 

The Irish equation between cattle and silver must 
have been made at a time when silver was of quite 
exceptional value in Ireland. But there is some rea- 
son to believe that an earlier equation had been made 
with gold of a very different character. 

Professor Rideway has called attention to an in- 
teresting story from the life of St. Finian in the Book 
of Lismore (fol. 24, B. ©.), in which an ounce of 
gold was required for the liberation of a captive, and 
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a ring of gold weighing an ounce was accordingly 
given. 

Now, if the ounce of gold is put in the place of the 
cumhal or female slave, the gold values of the Brehon 
monetary reckonings would be: 

Cumhal—576 wheat grains—ounce. 

Bo or cow—192 wheat grains—stater or ox unit. 

Dairt heifer—32 wheat grains—tremissis. 

From a perusal of the above the most prejudiced 
critic will admit that our contention “that Ireland 
had a code of laws, and observed them at a time 
when all Europe was deeply engulfed in barbarism, 
ignorance and lawlessness,” is supported by the evi- 
dence. 





Telegraph Companies. 





REASONABLE REGULATIONS—UNREPEATED MESSAGES. 





New York Supreme Court, 
APPELLATE DIVISION, SECOND DEPARTMENT. 
June, 1907. 
HrgscHBere, P. J.; WoopwarD, JENKS, HooKEerR and 
GAyYNor, JJ. 








GILBERT C. HALSTED and NETTIE M. HALSTED, Re- 
spondents, v. PosTaL TELEGRAPH CABLE COMPANY, 
Appellant. 





Appeal from a judgment in favor of the plaintiff 
and against the defendant and from an order denying 
defendant’s motion for a new trial upon the minutes. 

Charles F. Brown (Thomas B. Jones with him on 
the brief), for appellant; George D. Beattys, for 
respondents. 

Woopwakrp, J.—The plaintiffs in this action were 
engaged in manufacturing beef cotton bags. They 
wrote a letter to the Cannon Manufacturing Com- 
pany at Concord, North Carolina, asking for prices 
upon a line of cotton goods by telegraph. The Can- 
non Manufacturing Company, in response to this re- 
quest, delivered a message to the defendant, to be for- 
warded to the plaintiffs in the city of New York, 
which message was in words and figures as follews: 
“Concord, N. C., July 27th, 1903. E. S. Halsted & 
Co., 75 Pearl St., New York, N. Y. Deliveries com- 
mencing about August fifteenth. Light narrow two 
eighty wide three eighty net. Paid. Cannon Mfg. 
Co.” The message as received by the plaintiffs, aside 
from the address, read as follows: “ Delivered com- 
mencing about August fifteenth light narrow two 
eighth wide three eighth net.” 

Upon receiving this message the plaintiffs, constru- 
ing it to offer the kind of goods they desired at two 
and one-eighth and three and one-eighth cents per 








yard, respectively, entered into a contract with Ar- 
mour & Company, of Chicago, for a large quantity 
of beef cotton bags, basing their figures upon the 
prices supposed to have been quoted. They ordered 
the required quantity of raw material of the Can- 
non Manufacturing Company, and it was only upon 
the latter company receiving the order that it was 
discovered that the prices really quoted were $0.028 
and $0.038 per yard, instead of those contained in 
the message as delivered, and it is not disputed that 
the difference between the prices as intended to be 
quoted and as actually received by the plaintiffs 
makes a difference equal to the amount of the verdict 
involved in the judgment appealed from. 

A number of more or less interesting questions are 
discussed in the elaborate briefs of counsel, but as we 
are of opinion that the judgment cannot be sustained 
because of a fundamental defect in the action, it will 
be unnecessary to prolong the discussion beyond the 
single point suggested. The telegram here under 
consideration, and which forms the basis of the plain- 
tiffs’ claim for damages, was sent by the Cannon 
Manufacturing Company, at the request of the plain- 
tiffs, upon a blank furnished by the defendant. The 
language of the blank, in so far as it is material 
here, is as follows: “Send the following message 
subject to the terms on back hereof, which are hereby 
agreed to. Read the notice and agreement 
on back.” This was signed by the sender, who was 
acting at the request of the plaintiffs, and might 
properly be regarded as the plaintiffs’ agent for such 
purposes, if it was important to consider this view 
of the case. On the back of the blank was the pro- 
vision that “all messages taken by this company 
are subject to the following terms: To guard against 
mistakes or delays, the sender of a message should 
order it repeated; that is, telegraphed back to the 
originating office for comparison. For this, one-half 
the regular rate is charged in addition. It is agreed 
between the sender of the following message and this 
company, that said company shall not be liable for 
mistakes or delays in the transmission or delivery, or 
for non-delivery, of any unrepeated message, beyond 
the amount received for sending the same,” ete. It 
is not disputed that the message here involved was 
an unrepeated message, and the learned court charged 
the jury that, as between the sender and the com- 
pany, this was a valid and lawful limitation by con- 
tract, but he charged that it did not limit the rights 
of the plaintiffs, evidently upon the theory that the 
action being one sounding in tort, the defendants were 
liable to the plaintiffs for the actual damages sus- 
tained, and it is this broad question, going to the 
substance of the action, which we believe constitutes 
the fatal error in this case. 

It is true, in the case of Pearsall v. W. U. T. Co., 
124 N. Y. 256, chiefly relied upon by the respondents 
to support the judgment, it was held that where the 
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company received a message for transmission without 
conditions it beame liable under the common law for 
the damages suffered by reason of errors in transmis- 
sion, but the same case distinctly approves the doc- 
trine of Ellis v. American Telegraph Co., 13 Allen, 
226, the leading Massachusetts case upon the ques- 
tion involved in this appeal, Grinnell v. Western 
Union Telegraph Co., 113 Mass. 299, 303; Clement v. 
Western Union Telegraph Co., 137 Mass. 463, 466, 
where the facts are not distinguishable in principle 
from those involved in this action, and the court held 
squarely that an action on the part of the person 
receiving the message, sounding in tort, would not lie 
for an amount in excess of the amount received for 
the service, where the message was an unrepeated 
message, and no other negligence was established 
than that of errors in transmission not due to fraud 
or gross negligence. In the Massachusetts cases 
cited, and which we believe lays down the law of 
this case, the message was written upon a blank 
substantially the same as the one here under con- 
sideration, and the error in transmission consisted in 
changing _“ twenty-five” to “seventy-five” dollars, 
upon a contract involving the price to be allowed for 
ten men for some service, and this was clearly as 
important an error, so far as it would appear from 
the message itself, as the one in the case at bar. In 
discussing the regulation adopted by the company, 
the court says: “There is nothing in this regula- 
tion which tends to embarrass or hinder the free use 
of the telegraph, or to impose on those having occa- 
sion to transmit or receive messages any onerous or 
impracticable duty. The repetition of a message 
may be unimportant. A mistake in its transmission 
might occasion no serious damage or inconvenience to 
the parties interested. Whether it would do so or 
not would be within the knowledge of the sender or 
receiver rather than within that of the operator who 
transmitted it. The latter could rarely be expected 
to know what would be the consequences of an error 
in its transmission. It is, therefore, a most reason- 
able requisition that it should be left to those who 
know the occasion and the subject of the message, 
and who can best judge of the consequences attendant 
upon any mistake in sending it, to determine 
whether it is of a nature to render a repetition neces- 
sary to ascertain its accuracy, instead of throwing 
this burden on the owner or conductor of the tele- 
graph, who cannot be supposed to know the effect of 
a mistake, or the consequences in damages of a fail- 
ure to transmit it correctly. Nor can we see any 
good reason why, on similar grounds, it would not be 
a just and proper exercise of the right to establish 
regulations for the conduct of such business to re- 
quire that persons transmitting or receiving messages 
should make known the extent and nature of the 
risks to be assumed by the conductor or owner of the 





curately, a pecuniary loss would be involved, for 
which he might be held liable. By no other means 
could they be certain of obtaining a compensation 
proportionate to the risk to be assumed, or an oppor- 
tunity of exercising unusual diligence to protect 
themselves against the chances of mistake or miscar- 
riage. The defendants were entitled to in- 
sist on a compliance with that part of their regula- 
tions which required that the message should be re- 
peated, and that the extent of the risk should be made 
known to them, if they were to be held to insure the 
safe and correct transmission of the message, or, in 
case of failure, to be responsible for all the damages 
consequent on delays or errors. Of this regulation 
the plaintiff had notice. Although he entered into 
no express contract with the defendants, and cannot 
be held to have made any special stipulations with 
them by which he is bound, he did consent to receive 
at their hands a message which he alleges it was 
their duty to deliver to him. It is on this undertak- 
ing by the defendants, and for the breach of duty of 
which he alleges they are guilty, that he seeks to 
hold them in this action. It may, therefore, be a 
sufficient answer to such a claim that, according to 
the reasonable regulations by which they were gov- 
erned in the performance of their undertaking 
towards the plaintiff, and of which he had notice, 
they have committed no breach of duty for which 
they can be held liable to him. Besides, it is diffi- 
cult to see how the plaintiff, who claims through the 
contract entered into by the sender of the message 
with the defendants, which created the duty and obli- 
gation resting on the defendants, can claim any 
higher or different degree of diligence than that 
which was stipulated for by the parties to the con- 
tract. Certainly a derivative or incidental right 
cannot be greater or more extensive than that which 
attached to the principal or source whence such right 
accrued or was derived.” 

It might have been said with equal force that as 
the regulation was a reasonable one on the part of 
the company, and it was not obliged to accept the 
duty of transmitting the same except upon a compli- 
ance with such regulation by the sender, no higher 
obligation could be predicated in favor of the plain- 
tiff than that which the company accepted. If the 
defendant in the case at bar had been obliged to ac- 
cept and transmit the message without regulations, 
then it would assume its common law obligations, 
but having the right to make regulations, and being 
under no obligations to accept the message for trans- 
mission unless the parties interested agreed to abide 
by such reasonable regulations, and it appearing that 
the sender did sign the blank provided by the com- 
pany, and which contained the limitations above 
mentioned, it must be presumed that the company 
undertook the duty only as thus limited by its rea- 


telegraph, if, in case of failure to transmit them ac- ; sonable regulations, and whether the action is deemed 
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to rest upon the contract of the sender or to result 
from a breach of duty, the limitation upon the 
amount of damages to be recoverd being reasonable, 
the plaintiff has no standing to maintain this action 
unless he is the real principal in the transaction, 
and then only to the extent of the amount paid for 
the transmission of the message. 

We find no authority binding upon this court 
which lays down any different doctrine than that of 
the leading Massachusetts case, of which our Court 
of Appeals says that “the reasons are clearly and 
satisfactorily stated for the existence of the rule that 
telegraph companies are not, unless thay expressly 
contract, held to warrant or insure the accurate 
transmission or prompt delivery of messages, and are 
only liable for negligence,’ which clearly refers to 
negligence going to the essence of the contract or 
duty, and not to mere errors in transmission, where 
the company has stipulated that it will not be liable 
for such errors except under the conditions which it 
names and which the courts have held to be reason- 
able regulations. The right to make a reasonable 
regulation is a right on the part of a public or quasi- 
public corporation to refuse to perform a duty ex- 
cept upon compliance with such regulations, and 
while the defendant might waive such regulations 
and accept the duty of transmitting messages under 
its common law liabilities, where it provides blanks 
and accepts messages only under such regulations, it 
owes no duty higher than that provided in its regu- 
lations. ' 

The judgment and order appealed from should be 
reversed, with costs. 

Hrrscnserea, P. J., and JENKS, J., concurred. 





Gaynor, J. (dissenting).—The plaintiffs were the 
receivers of the message. The contract limiting the de- 
fendant’s liability was with the sender, not with the 
The are not 
It does not even purport to limit the 
liability of the company to them. This action is not 
based on it, but on a negligent breach of the duty 
which the defendant owed to the plaintiffs to deliver 
to them the message in the words in which it re- 
ceived it from the sender. 


receivers, of the message. receivers 


bound by it. 


The defendant is a public 
service corporation, exercises “a sort of public office ” 
(New Jersey Nav. Co. v. Merchants’ Bank, 6 How., 
p. 382), and has public duties to perform. This is a 
principle now thoroughly understood. It does not 
seem plain to many who have considered the -matter 
how, on principle, a public service corporation may 
be allowed to evade liability for a neglect of its public 
duty, by which an individual is damaged by an agree- 
ment of that effect, any more than any public officer 
may do the like. However far the decisions of some 
States may have gone in that direction, inadvertently 
or otherwise, no such question confronts us in this 
case, for the defendant had no such agreement with 





the plaintiffs. Its liability in this case is placed by 
the complaint on a negligent breach of its duty to 
the plaintiffs, and on that basis they had the right 
to recover. The learned trial judge, therefore, com- 
mitted no error in refusing to rule that the contract 
between the defendant and the sender bound the 
plaintiffs. In the contrariety of decision in this 
country the principle of duty stated in the foregoing 
is at all events established by the great weight of 
authority, and after the elucidation of it which we 
have had from statesmen and publicists in recent 
years, it is now plainer than ever. 
progressive science. 


The law is a 
A collection here of the prin- 
cipal decisions in favor of the foregoing may not be 
attributed to the overgrown habit of citation in a 
case so important to every one as this is: De Rutte 
v. N. Y. Tel. Co., 1 Daly, 547; Rose v. U. S. Tel. Co., 
3 Abb. Pr. R., N. 8. 408; Elsey v. Postal T. Co., 20 
St. Rep. 97; Wolfskehl v. W. U. Tel. Co., 46 Hun, 
542; Ellwood v. W. U. Tel. Co., 45 N. Y. 549; Breese 
v. U. S. Tel. Co., 48 N. Y. 132; Lowery v. W. U. Tel. 
Co., 60 N. Y. 198; Pearsall v. W. U. Tel. Co., 124 N. 
Y. 256; Curtin v. W. U.-Tel. Co., 16 Mise. 347; N. 
Y. & Nash. P. Tel. Co. v. Dryburg, 35 Penn. St. 298; 
Tobin v. Tel. Co., 146 Penn. St. 375; Harris v. W. U. 
Tel. Co., 9 Phil. 88; Bartlett v. W. U. Tel. Co., 62 
Me. 209; W. U. Tel. Co. v. Du Bois, 128 Tll. 248; 
Webbe v. W. U. Tel. Co., 169 Tll. 610; Greene v. W. 
U. Tel. Co., 136 N. C. 489; McCord v. W. U. Tel. Co., 
39 Minn. 181; Smith v. W. U. Tel. Co., 83 Ky. 104; 
Tel, Co. v. Longwell, 5 N. Mex. 308; Shingleur v. 
Tel. Co., 72 Miss. 1030; Becker v. W. U. Tel. Co., 11 
Neb. 87; Ferrero v. W. U. Tel. Co., 35 L. R. G. 548; 
W. U. Tel, Co. v. Richardson, 6 Cent. Rep. 565. 

Where there is no contract limiting the company’s 
liability it is liable for the full amount of damages 
caused by any breach of its public duty (or negli- 
gence, as some call it) to either the sender or re- 
ceiver—unless it be the law that it is under no such 
duty. If telegraph companies be under no such duty 
to receivers of messages, then we do not need to 
bother our heads about the contract limiting this 
defendant’s liability which it made with the sender 
in this case—it is wholly irrelevant, But if they are 
under such a duty to receivers of messages, 4. e., to 
use reasonable care to deliver to them messages in 
the words in which they are received from senders, 
then the plaintiffs in this case are entitled to re- 
cover all the damages they have sustained by the 
breach of such duty; for if the sender was capable 
of limiting by contract with the company the amount 
of the damages these plaintiffs would be entitled to 
recover (a thing by no means to be admitted), it 
suffices that the sender made no such contract. It 
(the sender) only contracted that its damage should 
be limited to the amount paid by it to the company 
to transmit the message, unless it paid an additional 
sum to have the message repeated. 
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Moreover, the sender could not be damaged 
whether the message went right or wrong, and as it 
therefore had no interest to induce it to pay for a 
repetition there was no consideration for any. con- 
tract by it. How can the neglect of a sender to pay 
for a repetition in such a case be the basis of a con- 
tract by the sender limiting the duty and liability of 
the company to the receiver? 

Telegraph companies being under a public duty (i. 
¢e., a duty arising out of the public service which they 
are licensed or incorporated by government to per- 
form) to receivers of messages, senders of messages 
cannot by contract lessen or do away with that duty. 
They may only do so in respect of the duty due to 
themselves. The sender of a telegraph message is in 
no sense the agent of the receiver. There may be no 
accord between them; they may even be in hostility 
to each other, and the message may be adverse in- 
stead of friendly. The rules between consignor and 
consignee, shipper and purchaser, do not apply. The 
decisions are agreed that the law of common carrier 
does not apply to telegraph companies. 
analogy on which to apply it. 

The objection that gross negligence of the defend- 
ant was not established by the evidence is immaterial. 
The complaint alleged, and the charge of the learned 
trial judge made a verdict depend upon, gross negli- 
gence, it is tyue. But there is no rule requiring proof 
of gross negligence in the transmission of tele- 
graphic messages. Some decisions are to the effect 
that an agreement limiting the liability of a tele- 
graph company (like that with the sender in this 
case) does not cover a case of gross negligence, which 
is a very different thing. Breese v. W. U. Tel. Co., 
48 N. Y., p. 141; Kiley v. W. U. Tel. Co., 109 N. Y., 
p. 236; Pearsall v. W. U. Tel. Co., 124 N. Y. 256. 
It only sets a limit on the power of such companies, 
the same as of common carriers, to limit their lia- 
bility by agreement. The courts quite generally say 
that they are not able to define gross negligence, or 
distinguish it from ordinary negligence, but they 
leave it to juries to do so, although juries must find 
the task just as impossible as the courts. Will v. 
Postal Tel. Co., 3 App. Div. 22; Rieser v. Met. Ex. 
Co., 45 N. Y. 632; N. Y. C. R. Co, v. Lockwood, 17 
Wall. 357; Steamboat v. King, 16 How. 470; Mil- 
waukee & St. P. R. R. v. Arms, 91 U. S. 489; Hart v. 
W. U, Tel. Co., 66 Cal. 579; Stover v. Gowan, 18 Me. 
177; Meek v. Penn. Co., 38 Ohio, 632. But it is not 
necessary to go into all this, or do more than men- 
tion it, for there being no agreement of limitation of 
liability in this case which affects the plaintiffs, it is 
not necessary for us to try to set up a standard and 
definition of gross negligence and consider whether 
the evidence reached it. 

It suffices to mention the leading and typical case 
which is contrary to the foregoing (Ellis v. Amer. 
T. Co., 95 Mass, 226) in that it holds that the right 


There is no 





of a receiver of a telegraphic message to damages 
against the telegraph company is derived from, or is 
incidental to or dependent upon, the contract between 
the sender and the company, instead of the public 
duty of the company. The decision therein and in 
the cases of that class is not the law of this State. 
The distinction or line of cleavage between the cases 
is that some would rest the liability of telegraph 
companies on breach of contract only, disregarding 
the public duty they owe independently of any con- 
tract, and which is made the basis of liability by the 
opposing set of cases. 

The judgment should be affirmed. 

Hooker, J., concurred. 
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A certificate of birth, declared by section 13 of the 
act of 1888 (P. L. 1888, p. 52), to be entitled to be 


‘received in evidence to prove the facts therein con- 


tained, was placed of record with the Medical Super- 
intendent of the Bureau of Vital Statistics. The 
certificate was made by the physician present at the 
birth of the child, and, as required by said statute, 
among other things set forth, as far as the facts 
could be ascertained by him, the date and place of 
birth of the child, the name of each of the parents, 
the maiden name of the mother and the name of the 
child. .In making the certificate the physician was 
imposed upon by the false statements of the mother 
as to the paternity of the child, and certified, con- 
trary to the fact, that the complainant was the 
father of the child. 

Held, that a court of equity has jurisdiction (1) to 
cancel such false certificate, or so much thereof as 
relates to, and charges upon the complainant, the 
paternity of the child; (2) to require the Medical 
Superintendent of the Bureau of Vital Statistics to 
endorse the fact of the cancellation upon the record; 
(3) to enjoin the use of the original certificate, or 
copies thereof, as evidence; and (4) to enjoin the 
mother and the child from claiming for said child, 
by virtue of said certificate, the status of a lawfully 
begotten child of the complainant. 

Principles on which equitable jurisdiction is en- 
tertained in cases of this nature discussed. 
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Vanderbilt v. Mitchell et al., 63 Atl. 1107, re- 
versed. 

On appeal from a decree of the Court of Chancery, 
advised by Vice-Chancellor Garrison, whose opinion 
is reported in 63 Atl. Rep. 1107. 

Messrs. McDermott & Enright, for the complain- 
ant-appellant; Mr. LeRoy A. Gibby and Mr. Harry 
V. Osborne, for the defendants-respondents. 

The bill in this case is filed by John Vanderbilt 
against Myra L. J. Vanderbilt, his wife; William 
Godfrey Vanderbilt, an infant, appearing herein by 
guardian; and Henry Mitchell, as Medical Superin- 
tendent of the Bureau of Vital Statistics of the State 
of New Jersey. 

The complainant charges that he is the husband 
of the defendant, Myra L. J. Vanderbilt; that they 
were married in this State in February, 1901, and 
then were, and are now, residents of this State; that 
they lived together, as man and wife, for two months 
after the marriage, and no longer; that from Sep- 
tember, 1901, to July, 1903, the wife and a third 
party named lived together in adultery at a place 
designated in the bill, and that during said period 
complainant had no matrimonial access to his wife; 
that as a result of the adulterous intercourse there 
was born to the said wife, in the State of New Jer- 
sey, on or about the 20th day of October, 1903, a 
male child, by her named William Godfrey Vander- 
bilt, which infant is one of the defendants herein; 
that the complainant is not the father of the child, 
but that the infant is an adulterine bastard. 

The bill charges that the defendant. Myra L. J. 
Vanderbilt, upon the birth of said infant, falsely 
stated to the attending physician that the complain- 
ant was the father of the child, and that the child 
was the lawful issue of said marriage between her- 
self and the complainant; that she made these false 
statements to induce the physician to insert them in 
the birth certificate, which the physician did, trans- 
mitting the certificate to the bureau of vital statis- 
tics, where it was duly filed and recorded. 

The further allegation is that the defendant, Myra 
L. J. Vanderbilt, by ex parte statements, created a 
public record false in fact, but evidential “in any 
court of this State to prove” that the complainant 
is the father of the infant defendant; that, under 
and by virtue of this fraudulent record, both the 
mother, and the child through its mother, assert 
and seek to maintain for the said child all the rights 
of a legitimate son of the complainant, and to en- 
force all the liability of the complainant to the said 
infant, as if he were the lawfully begotten son of the 
complainant. 

The bill also avers, in adequate terms, the exist- 
ence of a testamentary trust created by the mother 
of the complainant, by the terms of which certain 
real property in the State of New York is vested in 





ceives an income during the lifetime of his nephew 
and his niece, and at the decease of both the nephew 
and the niece, under the provisions of the existing 
trust, as stated in the bill, the corpus of the estate 
is to be distributed to certain persons, in which dis- 
tribution the complainant, if alive at the time, or 
otherwise his lawful heirs or devisees, would share. 

The allegation is that the complainant is sick, in- 
firm and stricken with a fatal illness, and that it 
is the purpose of the defendants, the wife and the 
infant, to use this record, false in fact, after the 
death of the complainant and loss of testimony, to 
enable the infant to assert his claims to property as 
the lawful heir of the complainant. 

The relief sought is the cancellation of this fraud- 
ulent record and the destruction of its evidential 
character as to the paternity of the infant; in effect, 
a decree of nullity as to this status of parentage 
thus prima facie ‘created and fraudulently recorded 
against the complainant. The complainant seeks a 
permanent injunction restraining both the mother 
and the child from claiming, under this certificate, 
for the said child, the status, name, property or 
privilege of a lawfully begotten child of the com- 
plainant. 

An injunction is also prayed for against the issu- 
ing, by the State Medical Superintendent, of copies 
of this fraudulent record, and against Myra L. J. 
Vanderbilt and William Godfrey Vanderbilt from 
using or offering in evidence the record, or certified 
copies thereof, or in any way availing themselves 
of its evidential character. 

The court below sustained a demurrer to the bill, 
on the ground that the case did not fall within any 
recognized head of equity jurisprudence, that no 
property right is shown to be involved, and that a 
court of equity could not take cognizance of per- 
sonal rights or redress personal wrongs, not affecting 
property. 

The opinion of the court was delivered by Dr1, 
J. No one of the allegations of the bill of complaint 
presents an exception to the general rule that the 
facts alleged must be regarded as admitted under a 
demurrer, as must all the facts which can be im- 
plied by a reasonable and fair intendment. 

A court of equity is the only tribunal which can 
afford adequate relief to the complainant under the 
peculiar and somewhat novel circumstances of this 
case; and that regardless of whether certiorari or 
mandamus would afford him relief in certain respects. 

The complainant properly invokes the aid of a 
court of equity, on the ground of its inherent juris- 
diction over frauds, to annual and cancel a fraudu- 
lent certificate, based upon the false statements of 
the wife as to the paternity of the child, filed by a 
public officer, which certificate, by force of the 
statute, has such evidential character that it is 


certain trustees, from which the complainant re- prima facie evidence of the facts therein contained, 
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and which, unless attacked by competent evidence, 
becomes conclusive to prove the facts therein re- 
corded. 

As we view the gravamen of the bill, the com- 
plainant does not seek a decree dissolving any exist- 
ing valid status, thereby altering the actual relation 
of the parties, but a judicial determination of the 
matter of the alleged status of paternity prima facie 
created by this certificate, to determine that such 
alleged status does not exist and to give adequate 
relief. 

In other words, the theory upon which the equity 
of the bill rests is not to establish a status, or, on 
the other. hand, to disestablish a status, except for 
the special object of determining whether the infor- 
mation given to the physician by the wife was 
fraudulent, and whether thereupon the certificate 
itself, so far as it imputes to the complainant the 
paternity of the child, was fraudulent. 

The relief sought is a decree expunging from the 
publie records of this State, on the ground of fraud, 
the certificate of birth, or so much thereof as relates 
to and charges upon the complainant the paternity 
of the child, with an injunction against all parties 
who might issue copies or use such copies or the 
original certificate as evidence of such paternity. 

The character of the recorded certificate, by whom 
prepared and filed, and its force and effect as evi- 
dence are fixed by statute (P. L., 1888, p. 52. 
also P. L., 1900, p. 370, ch. 150, §§ 28, 29). 

The act of 1888, requiring the filing of certificates 
of birth, makes it the duty of the attending physician 
within thirty days after a birth to make and cause 
to be transmitted to the Superintendent of the Bureau 
of Vital Statistics a certificate thereof, which certifi- 
cate shall set forth particularly, as far as the facts 
can be obtained by the physician, among other 
things, the date and place of birth, the name of 
each of the parents, the maiden name of the 
mother, the name of the child, and the name of the 
‘attending physician; and by section 13 of this act 
it is provided that “any such original certificate, or 
any copy thereof certified to be a true copy under 
the hand of said medical superintendent, shall be 
received in evidence in any court of this state to 
prove the facts therein contained.” 

lt is important to note that the Legislature evi- 
dently had not in mind the possibility that this 
statutory record might be made an instrument to 
effectuate a fraud. Section 11 of the act of 1888 
(P. L. 1888, p. 59) provides that any minister of 
the gospel, magistrate, physician, midwife or other 
person, who shall knowingly make any false cer- 
tificate of marriage, birth or death, shall be deemed 
guilty of a misdemeanor; but there is an absence of 
statutory provision for the correction, modification 
or annulment of the record in case either of fraud 
or mistake. 


See 





As to the force and effect of the certificate, whether 
it is an adjudication by the physician of the facts 
which it recites, or whether it is a mere statement 
by such physician of facts which have been recited 
to him, is unnecessary for us to determine. If it be 
an adjudication, then, so far as the determination of 
the father of the child is concerned, it was obtained 
by a false representation made to the officer by the 
mother. If, on the other hand, it is a mere recital 
by the physician of a statement made to him by the 
mother, then that false statement has, by force of 
the statute, become spread upon the record of the 
State as the truth. 

In either event, the complainant has been fraudu- 
lently recorded as the father of this child, and the 
recorded statement is evidential against him in all 
matters where the question of the paternity of the 
child is involved. In an action to compel him to 
support the child, or an action for necessaries fur- 
nished to the child, a certified copy of this record 
would be prima facie evidence that would tend to 
establish his liability, not only in this State, but in 
other jurisdictions as well. Speaking generally, this 
certificate is also evidence upon the question of who 
shall inherit an individual’s ‘estate, a question of 
vital importance to every man, having also a direct 
bearing upon the possible issue of a second marriage 
should he desire to contract one. 

But with this topic we deal later. 

Upon the question of equity jurisdiction it may 
be said that, the jurisdiction of a court of equity to 
cancel, annual and set aside judgments on the ground 
of fraud, as well as certificates and determinations of 
public officers charged with judicial or executive fun:- 
tions, is settled. 

The principle is well stated in Johnson vy. Towsley, 
13 Wall. (U. 8.) 72, as follows: 

“There has always existed in the courts of equity 
the power in certain classes of cases to inquire into 
and correct mistakes, injustice and wrong, in both 
judicial and executive action, however solemn the 
form which the result of that action may assume, 
when it invades private rights; and by virtue of this 
power the final judgments of courts of law have been 
annulled or modified, and patents and other import- 
ant instruments issuing from the crown, or other 
executive branch of the government, have been cor- 
rected or declared void or other relief granted.” 

It was held in Garland v. Wynn, 20 How. (U. S.) 
6, that courts of equity have power to review a con- 
tested claim to a right of entry to land under the 
pre-emption laws and to set aside the decisions of 
the register and receiver, confirmed by the com- 
missioner in a case where they have been imposed 
upon by false swearing. 


Jurisdiction in equity was also entertained to set 
aside an adjudication of a register authorizing an 
entry upon land on proof “showing that the entry 
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was obtained by fraud and the imposition of false 
testimony on those officers, as to settlement and cul- 
tivation.” Lytle v. State of Arkansas, 22 How. (U. 
S.) 193. See, also, Dringer v. Receiver of Erie Rail- 
way, 15 Stew. (42 N. J. Eq.) 573; Kirkpatrick v. 
Corning, 13 Stew. (40 N. J. Eq.) 241. 

Where a public record is pronounced fraudulent 
the relief is not confined to an injunction forbidding 
its use, but the decree may direct a cancellation of 
the record upon the face thereof. Fenton v. Way, 
44 Iowa, 438; Jones v. Porter, 59 Miss. 628; Ran- 
dozzo v. Roppolo, post. 

An officer making or having in his possession the 
record may be made a party to a suit to set it aside, 
although he is not charged with any fraud, and is 
faithfully performing his public duties, anl may be 
enjoined by the decree. 

In McClurg v. Terry, 6 C. E. Green (21 N. J. Eq.), 
225, the complainant sought a decree declaring that 
there was no marriage. The justice of the peace 
“meditated returning a certificate of the marriage to 
be recorded before the proper officer.” The bill 
sought not only “to have the marriage declared a 
nullity,” but also “to restrain the justice from cer- 
tifying it for record.” (P. 227.) 

It may be conceded that the public officer has faith- 
fully performed his public duties and yet the cer- 
tificate or determination or patent or judgment may 
be tainted with fraud by the iniquity of private 
parties. 

The jurisdiction of the Court of Chancery in cases 
of fraud is as broad and far-reaching as the forms, 
the devices, and the ramifications of fraud can ex- 
tend, and no public record will be allowed to stand as 
evidential in the.face of facts showing in a direct 
proceeding in a court of equity that the certificate is 
false, conceived in fraud and with deliberate intent 
to use it in the future to wrongfully establish the 
paternity of a child, create a liability for mainte- 
nance and support and rob the lawful heirs of a de- 
cedent of their inheritance. 

If the court has jurisdiction to set aside adjudi- 
cations of judicial officers on the ground of fraud, it 
necessarily follows that a public record, the essen- 
tial facts of which are obtained by ew parte state- 
ments, without the sanction of an oath and prepared 
by an officer whether performing a ministerial or 
judicial function, may be annulled, and rendered in- 
nocuous by a decree of a court of chancery, especially 
where private rights are invaded and where the 
forms of law are used to perpetrate a fraud, estab- 
lish an unfounded claim or injuriously affect or 
threaten future vested or contingent estates. 

A well recognized jurisdiction of a court of equity 
is to compel the surrender and cancellation of in- 
struments, such as notes, where they have been pro- 
cured by fraud. It cannot be that a court of equity 
has jurisdiction, on the ground of fraud, to compel 





the cancellation of an obligation for the payment of 
a specified sum of money, and has not the power to 
compel the cancellation of an instrument, by fraud 
made a public record, which unjustly places upon 
the complainant the burden of a prima facie status 
of paternity and exposes him to the liability to sup- 
port and maintain the infant. 


The complainant is entitled to be relieved of the 
fictitious status of father so far as it is prima facie 
created by this certificate and which may reasonably 
be presumed to impose burdens upon him, both 
present and future. To prevent the injustice of his 
being forced to pay unfounded claims out of prop- 
erty either acquired or to be acquired, and to obviate 
the necessity, on the part of the complainant or his 
heirs, of meeting from time to time, in various suits 
and proceedings, this same issue, viz., the validity 
and evidential force of this certificate, equity inter- 
feres in presenti, on the doctrine of quia timet, that 
at some time in the future, after the death or de- 
parture of witnesses or other loss of evidence, the 
party or his privies may be menaced by the outstand- 
ing instrument. 

The effect of a decree of nullity in this case, when 
entered upon the record, would be notice to all the 
world that this public record was fraudulent and 
was not entitled to be received in evidence in any 
court of this State to prove the facts therein con- 
tained, or entitled to full faith and credit in other 
States under the Federal Constitution. 


The question in this case is not whether the Court 
of Chancery would have power, upon a bill properly 
framed, to determine that the complainant was not 
the father of the child, so as to preclude forever a 
trial of that question. The issue here is narrower, 
and the effect of a decree cancelling the birth cer- 
tificate, finding that the statements of the wife to 
the physician that the complainant was the father 
of the child were false, would not forever preclude 
a trial of the question of paternity. The effect of 
the decree would be to destroy the evidential char- 
acter of this certificate, so that no one would be 
entitled thereafter to use it as evidence upon such 
issue. 

The equity, so far as we are now discussing it, 
stops with the destruction of the fraudulent piece 
of evidence and with an injunction against its use. 

In this State, in the leading case of Carris v. 
Carris, 9 C. E. Green (24 N. J. Eq.), 516, the Court 
of Chancery is declared to have inherent jurisdiction 
to annul the status of marriage on the ground of 
fraud, entirely independent of the statute of New- 
Jersey which regulates the subject of marriage and 
divorce. The same principle was followed by Chan- 
cellor Zabriskie in McClurg v. Terry, supra, by Vice- 
Chancellor Pitney in Rooney v. Rooney, 9 Dick. 
Chan. (54 N. J. Eq.) 231, and by the present Chan- 





246 THE ALBANY 


LAW JOURNAL. 








cellor in Crane v. Crane, 17 Dick. Ch. (62 N. J. Eq.) 
21. 

In these cases jurisdiction was assumed upon the 
ground that marriage is a civil contract and that 
courts of equity have always entertained suits to set 
aside contracts on the ground of fraud. 

We have referred to the doctrine of the Carris 
case, and have cited with approval the McClurg, 
Rooney and Crane cases, as illustrating the view 
which our courts take of the doctrine of equitable 
jurisdiction as contradistinguished from the nar- 
rower English rule. 

The rule of the Carris case has been generally fol- 
lowed in this country, but in England it has been 
discussed and squarely rejected. Moss v. Moss (L. 
R. Prob., 1897), 263. 

The court below held that the remedy of establish- 
ing and destroying personal status does not belong 
to the original jurisdiction of chancery, and, so far 
as it exists, is wholly of statutory origin. This is 
supported by certain English decisions, but is con- 
trary to the principle laid down in the Carris case 
and is not the law of this State. 

Therefore, although this status of the complainant 
is an issue, the Court of Chancery, independent of 
any statute, has jurisdiction. 

If it appeared in this case that only the complain- 
ant’s status and personal rights were thus threatened 
or thus invaded by the. action of the defendants and 
by the filing of the false certificate, we should hold, 
and without hesitation, that an individual has rights, 
other than property rights, which he can enforce in 
a court of equity and which a court of equity will en- 
force against invasion, and we should declare that 
the complainant was entitled to relief, and to a de- 
cree establishing the truth as to the paternity of the 
child, relieving the complainant of the intolerable 
burden prima facie put upon him by the false record 
and preventing the wife from perpetuating a fraud 
upon the husband. Pavesick v. New England Life 
Insurance Co., 122 Ga. 190, adopting the dissenting 
opinion of Gray, J., and rejecting the doctrine laid 
down by the majority in Roberson v. Rochester Fold- 
ing Box Co., 171 N. Y. 538, a case seldom cited but 
to be disapproved, the force of which was subse- 
quently removed by statute (Laws of N. Y., 1903, 
chap. 132). 

But it is not necessary to place the decision upon 
this ground, because there are sufficient facts pre- 
sented to enable us to put this case upon the techni- 
cal basis that the jurisdiction we are exercising is 
the protection of property rights, and to declare that 
the complainant is entitled to restrain the unwar- 
ranted use of his name as the father of the child 
upon the ground that such action is calculated to in- 
jure his property and the probable effect of it will be 
to expose him to risk or liability. 





In many cases courts have striven to uphold the 


equitable jurisdiction upon the ground of some 
property right, however slender and shadowy, and 
the tendency of the courts is to afford more adequate 
protection to personal rights and to that end to lay 
hold of slight circumstances tending to show a tech- 
nical property right. (See note, Vol. 37, L. R. A,, 
p- 787.) 

It sufficiently appears that the complainant’s 
property rights now existing, and the contingent in- 
terest of himself and of other parties, are seriously 
menaced by the unlawful and unwarranted use of 
the complainant’s name as the father of the child in 
the recorded birth certificate. 

It is indisputable that the complainant is now sub- 
ject to the risk of liability for the support and main- 
tenance of the infant. If, through the mental in- 
capacity of the complainant, or in case of his death, 
inability or neglect to produce evidence of facts as 
to the paternity of the child, the certificate of birth 
should not be contradicted, it would afford evidence 
of the facts therein contained and the complainant’s 
liability would become fixed. 

The complainant is confronted with the risk of 
prosecution during his lifetime, and with a strong 
probability of litigation over his will or his property 
in case of his death. If a court of equity may in- 
terfere to prevent the unlawful use of a person’s 
name in a case where there is no evidence of actual 
fraud, how much more should the court assume juris- 
diction in a case of actual fraud, involving moral 
turpitude. 

The jurisdiction of a court of equity to interfere 
where there has been an unwarranted use of a man’s 
name, the probable effect of which is to expose him 
to risk of future liability, has been sustained by 
authority. In England, the Court of Chancery, even 
under the more restricted rule that there prevails, 
sustained an injunction to restrain the unauthorized 
use in a prospectus of a man’s name as a trustee of 
a corporation. Routh v. Webster, 10 Beav. 561. 
The unauthorized use of the name of “The Times” 
newspaper in London was also restrained by parties 
engaged in the sale of cycles. Walter v. Ashton (L. 
R. A., Ch. Div., 1902, Vol. 2, p. 282). 

In each of these cases an injunction was granted 
because the unauthorized use of the plaintiff’s name 
was calculated to injure his property and to expose 
him to risk of future liability. In neither case was a 
present property right actually prejudiced, but only 
threatened and liability only anticipated. 

In Routh v. Webster, supra, the Master of the 
Rolls, Lord Langdale, said: 

“TI think that the plaintiff is entitled to the in- 
junction. I have no doubt that the plaintiff never 
did consent to be a trustee. . The name of 
Mr. Routh, who desired to have nothing to do with 
this concern, has been published to the world as a 
trustee; his name was also used at the bankers; and 
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though he may not be subjected to the duties of 
trustees, yet it is plain that he is exposed to some 
risk by the unauthorized act of the defendants in 
using: his name.” 

In Prudential Assurance Co. v. Knott (L. R., 10 
Ch. Appeal Cases, 142, 1875), Lord Cairns approved 
Routh v. Webster in these words: 

“That case appears, if I may say so, to have been 
quite rightly decided. The difficulties in which the 
plaintiff hight have been placed are obvi- 
ous; and he was held entitled to restrain, not any 
libel, for there was no libel, but that improper and 
unauthorized use of his name.” 

In Walter v. Ashton, supra, Byrne, J., said: 

“The principle is clear enough: the court does 
not grant an injunction to restrain the use of a man’s 
name simply because it is a libel or ealculated to do 
him injury; but if what is being done is calculated 
to injure his property, and the probable effect of it 
will be to expose him to risk or liability, then if T 
rightly understand the law of this court, an injune- 
tion is the proper remedy.” 

Furthermore, this case comes within the well set- 
tled rule that a court of equity will prevent the 
threatened invasion of property rights and protect a 
party from exposure to the risk of litigation and lia- 
bility. 

It is clear that the complainant has a property in- 
terest under his mother’s will in certain specific real 
estate in New York city, consisting not only of an 
income for life, but of a vested remainder in a cer- 
tain undivided share of the real estate in question. 

This vested remainder is, under the real property 
law of New York, as a future estate, descendible, 
devisable and alienable in the same manner as an 
estate in possession. (Real Property Law [N. Y.], 
Sections 26, 27, 30 and 49.) 

There is more than a “tangible probability,” to 
use the phrase employed in Walter v. Ashton, supra, 
that a claim will be made by or in behalf of the in- 
fant upon the estate of the complainant in the event 
of his death, whether he leaves a will or dies intes- 
tate. His right to make absolute disposition of his 
estate by will is menaced by the fraudulent record. 
His property is exposed to the risk of litigation after 
his death, to the detriment of his lawful heirs. 

If he desires to leave his property, as an entirety, 
under the law of New York, where the land is situ- 
ated, to charity, by making a devise to any benevo- 
lent or charitable society or institution, his will may 
be attacked, not upon any ground of mental inca- 
pacity, but upon the ground that he has devoted 
more than one-half part of his estate to a charitable 
institution, in violation of the statute of New York, 
which prohibits such a disposition where a person 
leaves a husband, wife, child or parent. (See Re- 
vised Statutes of N. Y., Birdseye’s Ed., 1901, Title 
“Wills,” sec. 25, Vol. III, p. 4022.) 





The jus disponendi of a testator is a property 
right (O’Neill v. Supreme Council, Am. L. of Honor,. 
41 Vroom. [70 N. J. L.] 411), and one which should 
be protected by a court of equity from a threatened 
or anticipated attack. 

The court below suggested that the inherent power 
of a father to make a will would protect him against 
this contingency. With this we cannot agree. 
Courts not infrequently set aside wills on the appli- 
cation of heirs-at-law, and this infant defendant, in 
attacking the will of the complainant, might succeed 
in having it set aside on the ground of the complain- 
ant’s insane delusion in believing him to be the son 
of another, as was attempted in the case of Smith v. 
Smith, 3 Dick. Ch. (48 N. J. Eq.) 566, and might 
prove that this was a delusion by the production of 
the very record which is now attacked. 

If he dies without lawful issue, he may dispose 
of his property absolutely, but the New York statu- 
tory limitation above referred to, if he gave all of 
his estate to charity, might be used by the infant to 
invalidate his full intention, wholly independent of 
any question of mental incapacity or undue influ- 
ence. 

If he dies intestate, the child may institute an 
action of ejectment against his heirs and subject 
them to litigation, when witnesses are dead or other 
evidence unavailable to contradict the certificate of 
birth. 

The rights of his heirs-at-law should not be over- 
looked. The complainant is under the strongest 
moral obligation to leave no taint upon the inherit- 
ance, if by any act of his he can blot out the stain 
and prevent false and fraudulent claimants from 
obtaining possession of his property to the exclusion 
of his relatives by blood. 

The absence of precedents or novelty in incident 
presents no obstacle to the exercise of the jurisdiction 
of a court of equity. 

The case presented is novel in incident, but not in 
principle; but it is no objection to the exercise of 
jurisdiction that in the ever-changing phrases of 
social relations a new case is presented and new 
features of wrong are invoived. 

As said Lord Hardwicke in his letter to Lord 
Kames on the Principles of Equity, dated June 30, 
1759: 

“Fraud is. infinite, and, were a court of equity 
once to lay down rules, how far they would go, and 
no farther, in extending their relief against it, or to- 
define strictly the species or evidence of it, the juris- 
diction would be cramped and perpetually eluded by 
new schemes which the fertility of man’s invention 
would contrive.” (Parkes’ History of the Court of 
Chancery, 508.) 

Chancellor Cottenham, in Wallworth v. Holt, 4 
Myl. & C. 619, said: 

“I think it the duty of this court” (meaning~ 





248 THE ALBANY 


LAW JOURNAL. 








equity) “to adapt its practice and course of pro- 
ceeding to the existing state of society, and not by 
too strict an adherence to forms and rules, estab- 
lished under different circumstances, to decline to ad- 
minister justice, and enforce rights for which there 
is no other remedy.” 

Paraphrasing the language of Justice HERRIcK in 
Green Island Ice Co. v. Norton, 105 App. Div., N. Y., 
331, the jurisdiction of equity is constantly growing 
and expanding, and relief is now granted in cases 
where formerly the courts would not have thought 
for a moment of so doing. From time immemorial it 
has been the rule not to grant equitable relief where 
a party praying for it had an adequate remedy at 
law; but modern ideas of what are adequate reme- 
dies are changing and expanding, and it is gradually 
coming to be understood that a system of law which 
will not prevent the doing of a wrong, but only 
affords redress after the wrong is committed, is not 
a complete system and is inadequate to the present 
needs of society. 

As for precedents: In a New York case the de- 
fendant, having procured from his wife, by fraud, 
a confession on her part of adultery, commenced an 
action to divorce her, upon the ground of that adul- 
tery. The wife invoked the equitable jurisdiction 
of the court to restrain the use of such confession as 
evidence in the then pending divorce action. The 
statute of New York at that time forbade husbands 
and wives to be sworn as witnesses in actions for di- 
vorce upon the ground of adultery, and hence the 
wife would not have been able, in the divorce action, 
to overcome the evidential effect of the written con- 
fession by showing that it was procured by fraud 
and duress. A demurrer was interposed in the equity 
suit upon grounds similar to those urged here, viz., 
that there was no head of equity jurisdiction under 
Which such relief could be granted, and that there 
was no basis for the interposition of equity to en- 
join the use of the written confession, or any copies 
thereof, as evidence. The court overruled the de- 
murrer, and the opinion of that eminent jurist, the 
late Mr. Justice VANN Brunt, is not only interest- 
ing but pertinent as holding to the contrary of the 
ruling below in the case at bar. The court held that 
novelty in incident was no barrier to equitable juris- 
diction; that if such were the rule, gross injustice, 
under the guise of forms of law, might be perpe- 
trated, and, further, that it was quite within the 
power of a court of equity, in case of fraud, to 
broadly restrain the use of documents as evidence. 
Callender v. Callender, 53 How. Pr., N. Y., 364, 365; 
vide Meldrum vy. Meldrum, 11 L. R. A. 65, 70. 

We find in New York also a case where a woman 
went through the form of a marriage ceremony with 
a man who personated the plaintiff. This was done 
at the instance of the woman. The priest perform- 














marriage between the woman and the plaintiff with 
the bureau of vital statistics, and thereupon the wo- 
man obtained a transcript of such record, and caused 
the same to be lodged and filed with the authorities 
in the province of the plaintiff’s birth in Italy. The 
purpose of the woman was to claim, at some time in 
the future, to be the plaintiff’s wife, or his widow 
after his death. These were the findings of fact of 
the Supreme Court. 

The plaintiff brought his action in equity, and made 
parties defendant the woman, Francesca Roppolo, 
and Thomas Darlington, as Commissioner of Health 
of the city of New York, who was, under the law of 
New York, the custodian of the records of marriages. 

The statute of New York relating to the making 
and filing of marriage certificates (Birdseye’s Re- 
vised Statutes, Vol. II, p. 2810, sec. 22, as amended 
by the Laws of 1904, chapter 392, p. 991), is, in es- 
sential particulars, the same as the statute of New 
Jersey (P. L. 1888, p. 52), and the marriage certifi- 
cate had practically the same evidential character as 
the birth certificate in this case. 

The Supreme Court held (opinion by Mappox, J.), 
.that the case was within the jurisdiction of a court 
of equity, and judicially determined and decreed that 
the plaintiff was not, as stated in the certificate 
filed, married to the defendant; that, as to the plain- 
tiff, the pretended marriage was a nullity; that “ the 
defendant, Francesca Roppolo, be and she hereby is 
perpetually restrained and enjoined from claiming 
or representing herself to be the wife of the plaintiff 
herein, or from claiming any right and interest in 
and to his property and estate;” that “the defend- 
ant Thomas Darlington, as Commissioner of Health 
of the city of New York, be and he hereby is directed 
to endorse upon the said certificate of marriage a 
reference to this decree.”” Randozzo v. Roppolo, New 
York Supreme Court, Kings county, not yet reported; 
judgment entered July 14, 1906. 

This case carries with it not only the weight of a 
precedent, but shows the tendency of courts of equity 
to intervene'to prevent the infringement of personal 
rights. 

Finally, the technical basis of the jurisdiction we 
are exercising is the protection of property rights. 
The equitable character of the action itself requires 
us to regard comparatively remote and trifling in- 
terferences with such property rights in the light of 
the great and immediate interference with the per- 
sonal rights of the complainant; although, as we 
have already stated, whether this bill might not be 
rested on such personal basis alone, without refer- 
ence to the technical protection of property, is not 
now decided, because the present case does present 
the property feature to an extent sufficient to satisfy 
even the rule adopted by the court below. 

Upon the whole case, we are of the opinion that 
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complainant ample and complete relief, as already 
indicated in this opinion; that, should the Court of 
Chancery refuse relief under the circumstances stated 
in the bill, it would cease to be a court of equity, 
governed by principles of natural justice, especially 
where property rights may be said to be threatened 
and personal rights are clearly invaded. 
The decree sustaining the demurrer is reversed, 
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CORRESPONDENCE. 





An Interesting Legal Document. 





To the Editor of the Albany Law Journal: 

The original of the appended brief, in the hand- 
writing of the late Chief Justice Ryan, was found 
by the undersigned among the old letters and papers 
of the late Judge Doolittle, for twelve years a Sena- 
tor from Wisconsin. The document is interesting 
and valuable for its brevity and clearness, and for 
its method of treatment of the legal questions in- 
volved. It is hardly necessary to remark that Judge 
Ryan’s client won the decision in the Supreme Court 
of Wisconsin, as, indeed, the argument would seem 
to indicate he ought. 

The ease is reported in 6 Wis. 14, and is entitled 
State ex rel. Brayton and ano. v. Merriman, and 
was an information in the nature of a quo warranto. 
It was decided in 1857. 

The Constitution of Wisconsin provides that “no 
county, with an area of nine hundred square miles 
or less, shall be divided or have any part stricken 
therefrom, without submitting the question to a 
vote of the people of the county, nor unless a ma- 
jority of all the legal voters of the county voting on 
the question shall vote for the same.” 

Dodge county, in that State, contains twenty-five 
townships, of, presumably, six miles square, making 
exactly nine hundred square miles. 

The Legislature of 1856 attempted to detach sev- 
eral towns from the county and attach them to an 
adjoining county. This was done in face of the con- 
stitutional provision above quoted. 

This was held to be in violation of the Constitu- 
tion, and void. 

The court, however, discussed and determined an 
interesting question in the case, viz.: What are the 
number of square miles in a township, and how 
shall same be ascertained? 

The court held that the original surveys by the 
United States government are not to be taken as 
conclusive by presumption of law; they may be re- 
butted and impeached as to their correctness; but, 
prima facie, they are to be presumed to be correct 
until their accuracy has been impeached. 

The case involved the right to hold title to a 








county office, depending on the votes cast in the ter-- 
ritory attempted to-be detached from one county by 
said legislative act and added to another. 
The case is altogether an interesting one. 
Very truly yours, 
DUANE Mowry. 


Attorney-General v. Merriman. 


Chapter 27 of the General Statutes, 1856, is un- 

constitutional and void for the following reasons: 
3. 

The measurement of the townships of six miles 
square by the surveys of the United States is 
adopted by the State as a legal conclusion. The 
area of a county is legally ascertained by the multi- 
plicaton of the base lines of the township, upon a 
plane. 

The irregularities of the surface cannot be taken 
into account to vary the area, 

The area of the county of Dodge of 900 square 
miles is thus ascertained, as a conclusion of law, 
and cannot be contradicted within the meaning of 
section 7, of article 13, of the Constitution. 

See U. S. Stat. at Large, Vol. 1465, sec. 2; Vol. 
2277, sec. 1; 

Rev. Stat. 53, see. 9; & 58, sec. 31. 

And the attempt to divide the county without a 
submission to the voters of the county is a violation 
of the constitutional provision. 

II. 

If the court should hold the first proposition ill 
taken, then it is submitted that the area is at least 
prima facie 900 miles square. 

And being so, no legislation is constitutional 
which assumes it to be more, until it is authorita- 
tively ascertained, in some’ proper way, that it is in 
fact more. 

This cannot be the subject of an issue of fact. 
The constitutionality of a legislative act cannot be 
the subject of the finding of a jury. The validity 
of legislation cannot rest in pais. - 

In different cases, juries might, upon their views 
of the weight of testimony, find differently. And 
thus the absurdity would arise that the same pro- 
vision would be held constitutional and unconsti- 
tutional in different cases. 

II. 

The conditional submission of the question to the 
votes of the people cannot aid the act. 

Because it is left discretionary with the authori- 
ties of the county to proceed or not; 

Because this court might, or might not, appoint 
the commissioners designed by the act; 

Because the commissioners, if appointed, might 
not act. And the provision of the Constitution 
being positive, the compliance with it cannot be con- 
ditional. 

Ev. 
The prima facie area of the county being 900° 
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square miles, it is a judicial function to determine 
it less. + 
And to assume such a power to the Legislature it- 
self, or to confer it on the commissioners, is in the 
one case an assumption and in the other a grant of 
judicial power unwarranted by the Constitution. 
The survey of the commissioners, made judicially 
conclusive by the act, could only be evidence. 


The Constitution is to be taken in its spirit. The 
act is an evasion of the constitutional provision, 
and evasion is violation. A similar act might be 
passed similarly affecting a county of other town- 
ships, square or constitutional, if this be so. 

x VI. 

This is a proper proceeding to test the question. 

Code on Crim. Informations, 172; 

17 Miss, R. 521. 

E. G. RYAN. 
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Laws of Kansas, 1903, Chap. 67, Sec. 1. 


That the term “automobile” and “motor vehi- 
cle,” as used in this act, shall: be construed to in- 
‘clude all types and grades of motor vehicles pro- 
pelled by electricity, steam, gasoline, or other source 
of energy, commonly known as automobiles, motor 
vehicles, or horseless carriages, using the public 
highways and not running on rails or tracks. 
‘Nothing in this section shall be construed as in any 
way preventing, obstructing, impeding, embarrassing 
or in any other manner or form infringing upon the 
prerogative of any political chaffeur to run an auto- 
mobilious band-wagon at any rate he sees fit com- 
patible with the safety of the occupants thereof; 
provided, however, that not less than ten and not 
‘more than twenty ropes be allowed at all times to 
trail behind this vehicle when in motion, in order to 
permit those who have been so fortunate as to es- 
-eape with their political lives an opportunity to be 
dragged to death; and provided further, that when- 
‘ever a mangled and bleeding political corpse im- 
plores for mercy, the driver of the vehicle shall, in 
accordance with the provisions of this bill, “ Throw 
out the life-line.” 





20: 


The Humorous Side of the Law. 


His Honor, Judge Addison, who died recently, had 
-once to deal with the problem, “ When does an egg be- 
come stale? ” 

The plaintiff suggested that in summer eggs be- 
came stale “about a week after they came to mar- 
“ket,” but the judge declared that the real test of an 
-egg’s staleness was the moment it became fit for use 
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at a contested election—London Evening Standard. 

In a murder trial in Cincinnati a negro hotel por- 
ter was called as witness. ‘“ How many shots were 
fired?” he was asked. 

“Two shots, suh,” he answered. 

“Close together? ” 

“Des laik dat, suh,” he said, slapping his hands 
sharply as quick as he could. 

“ Where were you when the first was fired?” 

“T was in de basemen’ of de hotel, suh, shinin’ a 
gemman’s shoes.” 

“ And when the second shot was fired where were 
you?” 

“ At dat time, suh, I was passin’ de Big Fo’ depot.” 

The burglar’s wife was in the witness box, and the 
prosecuting attorney was conducting a vigorous cross- 
examination. 

“Madam, you are the wife of this man?” 

“Yes.” 

“You knew he was a burglar when you married 
him?” 

“ Yes.” 

“How did you come to contract a matrimonial al- 
liance with such a man?” 

“Well,” the witness said, sarcastically, “I was 
getting old, and had to choose between a lawyer and a 
burglar.” 

The cross-examination ended there.—Sketch. 

A Western Senator, generally esteemed as one of 
the ablest lawyers at the north end of the capitol, 
enjoys telling of an experience of his early days at the 
bar in Chicago, which showed that he did not then 
enjoy the reputation he now holds. 

“TI was retained by an old Irishwoman,” says the 
Senator, “ to defend her only boy, charged with house- 
breaking. Shortly after the beginning of legal pro- 
ceedings against the boy, I received a message from 
the old lady to meet her on pressing business. When 
we met, she rushed up to me, and, in an excited voice, 
exclaimed: 

“*T want ye to git a continuance for me b’y.’ 

“* Very well, madam,’ was my reply; ‘I will do so, 
if I can; but it will be necessary to present to the 
court some grounds for a remand. What shall I 
say?’ 

“* Sure,’ responded the old lady, ‘ye can jist tell 
the coort that I want a continuance till I can git a 
better lawyer for the b’y.’”—Chicago News. 

One of the justices of the Supreme Court tells of a 
young lawyer in the West who was trying his first 
case before Justice Harlan. 

The youthful attorney had _—— conned his ar- 
gument till he knew it by heart. Before he had pro- 
ceeded ten minutes with his oratorical effort the jus- 
tice had decided the case in his favor, and had told 
him so. Despite this, the young lawyer would not 











d 


ld 
ot 





THE ALBANY LAW JOURNAL. 


251 








cease. It seemed that he had attained such a mo- 
mentum that he could not stop. 

Finally Justice Harlan leaned forward and, in the 
politest of tones, said: “Mr. Blank, notwithstand- 
ing your arguments, the court has concluded to decide 
this case in your favor.”—New York Tribune. 

The ambitious young actor had been calling on Mr. 
Frohman “ with a view” to an engagement. 

“Did you see him?” cried his wife, eagerly, on his 
return. 

“No,” returned the mummer, dejectedly, “he is 
in America—for the moment.”—London Opinion. 

A Missouri lawyer tells of an assault and battery 
ease that was recently tried in a Kansas City court. 

To the {'-st witness called the presiding magistrate 
put this question: “Why did you not go to the 
aid of the defendant when this fight occurred?” 

“ Because,” answered witness, with a smile, “I 
didn’t know which one of them was going to be the 
defendant.”—New York Tribune. 
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Criminal Appeal in England. 

At last the officers of the English government re- 
cognize the propriety and even the necessity of an 
appeal from the decisions of their Supreme Court 
judges in criminal cases. 

Theirs was the only government in the civilized 
world that attempted the work of punishment for 
crime without. Not one English colony without such 
an appeal in all her dominion. 

The rulings of an English judge in a murder case 
have been absolute and fatal, whether in accordance 
with the law of England or not for centuries. 

The rulings of Sir James Fitz James Stephens, in 
the Maybrick case, would have been set aside in any 
Appellate Court in Christendom, on the argument, 
even in the English Court of Crown cases reserved, 
could it have reached that tribunal for review. 

Canada has, perhaps, the wisest and most conser- 
vative law of criminal appeal in any English- 
speaking government, and there a new trial can be 
ordered by law officers in any capital case, without 
any assignment of error. It is within the power of 
the law officers of the government, no matter what a 
judge decided, nor how his decision was reached, or 
what influenced him or the jury, to order a new 
trial. The Home Office procedure was the only 
power that could at all reach or correct any fatal 
error of a trial judge in England. 

The Home Secretary could not grant an innocent 
man, after conviction, a new trial. It could only 
modify the punishment by commutation or discharge. 


England is to have a law providing for a review ; 


of the decisions of a single judge, where human life 
is in the balance. She has long ago provided for it 
when money was at stake.—Medico-Legal Journal. 





LEGAL NOTES. 


Gus Conrad, an amateur photographer at Spokane, 
Wash., has filed a suit in the Spokane County Supe- 
rior Court against John W. Graham & Co., in which 
he asks $20,555 damages for personal injuries al- 
leged to have been sustained three years ago. The 
plaintiff purchased flash light powder of the defend- 
ant. He alleges he used the substance in the way he 
had always done, but, while he was holding the tube 
and lamp in his hands the chemical exploded with 
terrific foree. He asserts his hands were terribly 
lacerated and it became necessary to amputate the 
left hand just above the wrist, while the fingers of 
the right hand were also lost. The defense is that 
Conrad did not follow the instructions. 


One of the most far-reaching legal decisions ever 
given in the Spokane country was the opinion by 
Judge Morgan in the District Court at Rathdrum, 
Ida., east- of Spokane. The B. R. Lewis Company 
Railroad, incorporated as the Idaho & Northwestern, 
brought suit to condemn right of way through the 
property of Lewis C. Steriger, who claimed he was 
damaged to the amount of $2,000. Steriger disputed 
the right of the railroad to condemn his land, on the 
ground that the company’s railroad was not properly 
incorporated under the laws of Idaho. The evidence 
showed that the defendant was warranted in taking 
his stand, and the court threw the case out on a non- 
suit. There is a defect in the incorporation of the 
railroad. There are many similar cases pending. 


The Senate of New York University has announced 
that the courses in the Law School on Washington 
Square will be increased from two years to three 
years ‘for morning, afternoon and evening sessions, 
beginning in 1909. 


The university, for some years past, has offered its 
students the option of spending two years in the 
school and one year in a law office, or of taking a 
three year course. Under the new plan, however, 
thirty hours of lectures are to be required for the 
degree of LL. B., and the full three-year course will 
be the recognized term for prospective lawyers. An- 
exception will be made in the case of students 
specially equipped by reason of preliminary education 
or maturity of age, who, if the faculty deems them 
capable, will be allowed to take fifteen hours of lec- 
tures a week and complete the lengthened course in 
two years. The new regulation applies to those 
entering in the fall of 1909 and thereafter. The 
morning sessions hereafter will cover senior as well 
as junior work, and a student can take his full course 
at that time or in the afternoon or evening. This 
makes possible the division of the student body into 
three groups—a change necessary to handle the 774 
pupils—the largest attendance at any university law 
school in this country. 
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NOTES OF CASES. 


Physicians and Surgeons— Negligence— Malprac- 
tice—Mistake in Judgment—Sufliciency and Admis- 
sibility of Evidence.—In Staloch v. Holm, decided by 
the Supreme Court of Minnesota, in March, 1907 
(111 N. W. 264), the following is from the syllabus 
by the court: 


“A physician entitled to practice his profession, 
possessing the requisite qualifications, and applying 
his skill and judgment with due care, is not ordi- 
narily liable for damages consequent upon an hon- 
est mistake or an error of judgment in making a 
diagnosis, in prescribing treatment, or in determin- 
ing upon an operation, where there is reasonable 
doubt as to the nature of the physical conditions in- 
volved, or as to what should have been done in ac- 
cordance with recognized authority and good current 
practice. 


“The exception in malpractice cases applies to the 
formation of the judgment by such physician. It 
may not extend to the previous acquisition of data 
essential to a proper conclusion or to consequent 
conduct in the subsequent selection and use of in- 
strumentalities with which he may execute that judg- 
ment. 


“The reasons for this exception are to be found in 
the character of the emergencies physicians meet, 
which often preclude deliberation; in the nature of 
their undertaking, which contracts for individual 
judgment and skill; in the peculiarity of the human 
constitution, which presents difficulties not arising 
from insensate matter; in the nature of medical sci- 
ence, which is based on progressive knowledge; and 
in the inherent uncertainty of the expert testimony 
involved, which itself is the expression of opinion 
often in such cases founded on doubtful observation. 


“Here a physician amputated a crushed, bruised 
and torn leg, the tibia of which had suffered an 
oblique compound, comminuted fracture. The opera- 
tion was performed shortly after the injury had 
_ been caused by teeth on the revolving cylinder of a 
threshing separator, into which the patient had 
fallen. The tibia was sawed in two places. Death 
ensued. It is held that upon the testimony as to 
the condition of the patient and the evidence of ex- 
perts, the physician was entitled to a directed ver- 
dict. 


“ Quere, where only parts of the bones in contro- 
versy were exhumed and only parts of those parts, 
because of mutilation at the time of disinterment, 
were offered in evidence, whether they should have 
been received. 


“The fact that a patient dies immediately after an 
operation is not of itself evidence of negligence on 
the part of the operating surgeon.” 








Among the Late Decisions. 


The limit of the master’s duty to his servant re- 
garding places and appliances is held, in Armour & 
Co. v. Russell (C. C. A., 8th C.), 6 L. R. A. (N. §,) 
602, to be the exercise of ordinary care, having re- 
gard to the hazards of the service, to provide the 
servant with reasonably safe working places, ma- 
chinery, tools, and appliances, and to exercise ordi- 
nary care to maintain them in a reasonably safe con- 
dition of repair. 


A lumber company which obtains from a railroad 
company the privilege of running a logging train on 
its roadway, which has no supervision or control 
over the track or knowledge of its condition, is held, 
in Hamilton y. Louisiana & N. W. R. Co. (La.), 6 
L. R. A, (N. 8.) 787, not to be liable where the log- 
ging train is derailed by the giving way of a de- 
fective bridge, resulting in the injury of the con- 
ductor, who had full knowledge of the situation when 
he accepted the employment. 


The lease by an employer of its business plant for 
a’ term exceeding the duration of the employment 
contract, and the attempt to transfer such contract 
to its lessee, are held, in White v. Lumiere North 
American Co. (Vt.), 6 L. R. A. (N. 8S.) 807, to 
operate as a dismissal of the employee without 
cause, and entitle him to sue for breach of contract. 


Where a mayor of a city of the first class, by offi- 
cial misconduct, forfeits his office, and the forfeiture 
is judicially declared in a quo warranto proceeding, 
the judgment of ouster is held, in State v. Rose 
(Kan.), 6 L. R. A. (N. 8S.) 843, to operate to de- 
prive him of the right to take or hold the office dur- 
ing the remainder of the term to which he had been 
elected. 


That a power to appoint real estate among certain 
specified persons may be exercised so as to subject 
an appointee to the payment of a sum representing 
a loan to his branch of the family, to be distributed 
to others who might properly be made appointees, is 
held, in Monjo v. Woodhouse (N. Y.), 6 L. R. A. 
(N. 8.) 746. 


A power authorizing a sale of the ancestor’s land 
for the purpose of division, in an agreement among 
heirs at law for the settlement of the estate, is held, 
in Weaver v. Richards (Mich.), 6 L. R. A. (N. 8.) 
855, to be revoked by the death of one of the parties, 
although it contains a provision that it shall not be 
revoked by death, and authorizes the payment of the 
salary and expenses of the agent out of the proceeds 
of the property. 


The carrying on of stock yards at a commercial 
center with which all the railroads entering the city 
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connect, and which is the only available market in 
the city and for a large scope of country around it 
for the selling, feeding, resting and shipping of live 
stock, is held, in Ratcliff v. Wichita Union Stock 
Yards Co. (Kan.), 6 L. R. A. (N. 8.) 834, to be a 
business affected with a public interest, and subject 
to public regulation and control in respect to rates. 


The right to a decree of specific performance of a 
contract to give security for a debt is denied in 
Brown v. Van Winkle G. & M. Co. (Ala.), 6 L. R. A. 
(N. 8.) 585, where insolvency of the debtor, or other 
ground for equitable relief, is not alleged, on the 
ground that breach of the contract will give an im- 
mediate right of action, and the measure of damages 
will be the amount of the debt, so that the remedy at 
law is complete. 


A sealed writing to the effect that the lessors de- 
mise, let, and lease for coal mining and coke manufac- 
turing purposes, for a certain period, a tract of land, 
and grant to the lessee the sole and exclusive privi- 
lege of mining, shipping and selling the coal, and the 
right to erect and use all buildings and structures 
necessary for such purpose, and providing for an ex- 
tension of the contract if at the expiration of the 
stipulated period all the available merchantable coal 
has not been mined and removed, and also for the 
payment of a rent or royalty to the lessors of 10 
cents a ton for all coal mined, and containing a clause 
of forfeiture for non-compliance by the lessee with 
the covenants of the writing, is held, in Harvey Coal 
& Coke Co. v. Dillon (W. Va.), 6 L. R. A. (N. 8.) 
628, to create a lease, a chattel real, taxable to the 


A statute laying a tax upon all inheritances and 
devises in excess of an exemption of $10,000, gradu- 
ated according to the amount of the inheritance, is 


held, in State ex rel. Foot v. Bazille (Minn.), 6 L. R. 
A. (N. 8.) 732, to be valid, and not to violate the 


constitutional provision as to equality in taxation. 


A statute permitting a recovery by suit of munici- 
pal taxes, the collection of which failed because of 
defects in the warrant, is held, in Rochester y. Bloss 
(N. Y.), 6 L. R. A. (N. S.) 694, not to authorize a 
recovery of the interest and penalties provided by the 
municipal charter for failure to make prompt pay- 
ment, unless the statute expressly so provides. 


An instrument reciting the receipt of a certain sum 
in part payment of all timber of a certain kind and 


dimensions on certain described land, which has been 


sold to the purchaser for a certain amount to be 
paid within a certain time, together with a right to 
enter the land and build tramways to remove it 
within a certain term of years, is held, in Dennis 
Simmons Lumber Co. v. Corey (N. C.), 6 L. R. A. 
(N. 8S.) 468, to pass title to the timber. 


That the administrator of an insolvent trustee can- 
not be compelled to redeem from the general assets of 
the estate trust property pledged by the trustee as 
collateral to a loan for his individual benefit, is de- 
clared in Lowe vy. Jones (Mass.), 6 L. R. A. (N. 8S.) 
487. 


An equitable remedy given a cestui que trust to 
follow trust funds into property in which they may 
have been fraudulently invested by his trustee is 
held, in Chavez v. Myer (N. M.), 6 L. R. A. (N. 8.) 
793, not to be taken away by statutory provisions af- 
fording a remedy by attachment or garnishment. 


Upon renewing a note for a debt, it is held, in 
Bramblett v. Deposit Bank (Ky.), 6 L. R. A. (N. 8.) 
612, that accrued interest may be added to its face, 
and the combined amount form the principal of the 
new note, without violating the usury laws. 


In the absence of statutory authority, a municipal 
corporation is held, in Linne v. Bredes (Wash.), 6 
L. R. A. (N. 8.) 707, to have no power by ordi- 
nance to make delinquent water rentals a lien upon 
property as against a subsequent owner or occupant 
who did not contract the charges or make default in 
their payment. 


The statement of an attesting witness that a tes- 
tator was not in a condition to make a will is held, 
in Re Shapter (Colo.), 6 L. R. A. (N. S.) 575, not to 
impair the effect of his attestation. 


A will proved in the State where it was executed, 
and afterwards allowed in another State according 
to the provisions of its statutes, is held, in State ex 
rel. Ruef v. District Court (Mont.), 6 L. R. A. (N. 
8.) 617, not to be subject to subsequent attack, even 
in its operation upon real estate, in the latter State, 
for want of capacity of the testator or the existence 
of fraud or duress, under the provisions of the Fed- 
Constitution as to full faith and credit of 
records, where the statute of the State where the will 
was proved provides that the probate shall be con- 


eral 


elusive upon the will, and the local statute provides 
that a foreign will is as valid as if made within the 
State; 
vides that a foreign will, when admitted in the State, 
shall have the same force and effect as a will first 
admitted within the State, which latter might be at- 
tacked for lack of capacity within a year after 
probate. 


notwithstanding another local statute pro- 


The right of a purchaser, under a contract for the 
sale of machinery which stipulates that until the 
price is paid the title and ownership shall remain in 
the vendor, to maintain an action for breach of war- 
ranty of quality before such payment is made, is 
| denied in Bunday v. Columbus Machine Co. (Mich.), 
5 L. R. A. (N. S.) 475, on the ground that the title 
‘did not pass at the time of the installation. 
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Water for street sprinkling is held, in McAllen v. 
Hamblin (Iowa), 5 L. R. A. (N. S.) 434, to be for 
a public purpose, within the meaning of a statute re- 
quiring municipal authorities to contract for a water 
supply for such purpose. 


Checks drawn by the United States Treasurer in 
payment of interest on government consols are held, 
in Hibernia Savings & L. Soc. v. San Francisco 
(Cal.), 5 L. R, A. (N. S.) 608, not to be exempt from 
State taxation, under a provision of the United States 
Revised Statutes exempting “all stocks, bonds, treas- 
ury notes, and other obligations” of the United 
States. 


The payment into court of an amount tendered 
upon a matured debt is held, in Mann v. Sprout (N. 
Y.), 5 L. R. A. (N. 8S.) 561, to transfer the title to 
the creditor, although he does not signify his accept- 
ance, and the right of the debtor to withdraw the 
money afterwards, even with the consent of the court, 
is denied. 


The taking of interest for a portion of the year, 
computed on the principle that a year consists of 
three hundred and sixty days, or twelve months of 
thirty days each, is held, in Patton v. Bank of La 
Fayette (Ga.), 5 L. R. A. (N. 8S.) 592, not to be 
usurious provided this principle is resorted to in 
good faith as furnishing an easy and practical mode 
ef computation, and not as a cover for usury. 


The easement of view from every part of a public 
street is held, in Bischof v. Merchants’ Nat. Bank 
(Neb.), 5 L. R. A. (N. 8.) 486, to belong as a valu- 
able right to one owning property abutting gn the 
street. 


The right of an appellate court to set aside a find- 
ing of the jury, upon the ground that it is contrary 
to scientific principles, is sustained in Chybowski v. 
Bucyrus Co. (Wis.), 7 L. R. A. (N. 8.) 357. 


A decree for permanent alimony is held, in Four- 
nier v. Clutton (Mich.), 7 L. R. A. (N. S.) 179, not 
to be assignable. 


Policies insuring the life of one member of a bank- 
rupt partnership, payable, one to him or his legal 
representatives, and the other to his wife or children, 
or to him in the event of their death before his, which 
have been individually pledged by him, are held, in 
Hiscock v. Varick Bank, Advance Sheets U. S. 1907, 
p. 681, not to belong to the partnership estate, al- 
though the partnership may have pledged the policies 
in connection with his separate, individual pledge. 


Directors of a national bank, who merely negli- 
gently participated in, or assented to, false represen- 
tations as to the bank’s financial condition contained 
in the official report to the Comptroller of the Cur- 





rency, made and published conformably to statute, 
are held, in Yates v. Jones Nat. Bank, Advance 
Sheets U. S. 1907, p. 638, not to be civilly liable to 
any one deceived to his injury by such report, since 
the exclusive test of such liability is furnished by 
the statute, which makes a knowing violation of 
the provisions of the title relating to national banks 
a prerequisite to such liability. 


A note without consideration, payable out of the 
estate of the maker after his death, is held, in Sulli- 
van v. Sullivan (Ky.), 7 L. R. A. (N. 8S.) 156, to be 
void. 


The indorsement upon a note by the payee of a 
statement that he acknowledges himself a part maker 
of the note with one of the parties whose names are 
signed to the note, is held, in Kistner v. Peters (IIl.), 
7 L. R. A. (N. S.) 400, not to be sufficient to render 
him a joint maker. 


A street car passenger whois given an invalid 
transfer check upon paying his fare and asking for a 
transfer, to which he is entitled, is held, in Little 
Rock R, & E. Co. v. Goerner (Ark.), 7 L. R. A. (N. 
8.) 97, to have no right, upon refusal by the con- 
ductor of the connecting carrier to honor it, to refuse 
to pay his fare, thereby rendering necessary forcible 
ejection, and hold the carrier liable for the assault; 
and his remedy is held to be confined to damages for 
the breach of contract, including reasonable compen- 
sation for the indignity. put upon him through the 
fault of the company. 


A condition on a transfer issued by a street rail- 
way company, that the holder, by accepting, agrees 
that, should any controversy arise as to its validity, 
he will pay fare and call at the company’s office for 
correction, is held, in Georgia R. & E. Co. v. Baker 
(Ga.), 7 L. R. A. (N. S.) 103, to be unreasonable 
and void. 


The liability of a street railway company for the 
wrongful arrest of a passenger at the instance of the 
conductor of a car is sustained in Schmidt v. New 
Orleans R. Co. (La.), 7 L. R. A. (N. 8S.) 162, al- 
though the conductors were forbidden by the company 
to do any police duty. 


That the motorman of a street car sees a person 
has something in his hand and is making violent mo- 
tions toward the car, at a place near the track where 
the car is not required to stop for passengers, is held, 
in Woas v. St. Louis Transit Co. (Mo.), 7 L. R. A. 
(N. S.) 231, not to charge him with notice that his 
failure to stop the car will result in the throwing of 
a missile at himself, which may strike and injure a 
passenger, and charge him with the duty of protect- 
ing the passenger, so as to render the company liable 
for injury to the passenger by his neglect so to do. 
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The power of the State to regulate railroads is 
held, in Atlantic Coast Line R. Co. v. North Carolina 
Corp. Commission, Advance Sheets U. S. 1907, p. 
585, to extend to securing to the public reasonable 
facilities for making connections between different 
carriers. 


The Interstate Commerce Commission is held, in 
Cincinnati, H. & D. R. Co. v. Interstate Commerce 
Commission, Advance Sheets U. S. 1907, p. 648, to be 
acting within its powers in ordering carriers to desist 
from further enforcing a classification, by percentage, 
of common soap in less than carload lots, operating 
throughout official classification territory, which it 
finds has brought about a general disturbance in re- 
lations previously existing in that territory, and has 
created discriminations and preferences among manu- 
facturers and shippers of the commodity, and be- 
tween localities in such territory. 


A cemetery company controlled by white persons 
is held, in Richmond Cemetery Co. v. Walker (Ky.),7 
L. R. A. (N. 8.) 155, to have no right, by purchasing 
land surrounding a lot owned by a colored person, to 
prevent his using his property for burial purposes, 
or to compel him to sell it. 


Statutes requiring a carrier receiving baggage for 
transportation into another State over connecting 
lines, in case of loss to adjust the loss with the ship- 
per, or inform him of the point where loss occurred, 
or produce a receipt from the carrier to whom it de- 
livered the property, unless it proves that, by the 
exercise of due diligence it has been unable to trace 
the loss, and holding the initial carrier liable to the 
shipper, permitting it to recover over against the 
carrier liable for the loss—are held, in Skipper v. 
Seaboard Air Line Ry. (S. C.), 7 L. R. A. (N. 8.) 
388, not to constitute an unconstitutional interfer- 
ence with interstate commerce. 


The agreement of the local ag2nt of an express com- 
pany to hold for a few days a C. O. D. interstate 
shipment of intoxicating liquors to suit the conve- 
nience of the consignee in paying for such liquor and 
taking it away is held, in Adams Express Co, v. Com. 
Advance Sheets U. 8. 1907, p. 606, not to destroy the 
character of the transaction as interstate commerce, 
so as to render the express company amenable to 
prosecution for violating a State local option law. 


The statute of a State where an action is brought 
to recover damages for injuries to an employee, mak- 
ing void unreasonable contracts for notice of the in- 
jury to the employer as a condition of maintaining 
an action in such cases, is held, in Chicago, R. I. & 
P. R. Co. v. Thompson (Tex.), 7 L. R. A. (N. 8.) 
191, not to be applicable to affect a contract valid in 
the sister State where made and in that where the 
injury occurred, in the absence of anything to dis- 





close a legislative intent to make it applicable to 
such contracts. 


A statute forbidding an employer to exact an agree- 
ment from an employee not to join a labor union is 
held, in People v. Marcus (N. Y.), 7 L. R. A. (N. 8.) 
282, to infringe his constitutional rights of liberty. 


The prohibition, under penalty of fine or imprison- 
ment, except in case of extraordinary emergency, 
against requiring or permitting laborers or mechanics. 
employed upon any of the public works of the United 
States or of the District of Columbia to work more 
than eight hours each day, is held, in Ellis v. United 
States, Advance Sheets U. S. 1907, p. 600, not to be 
repugnant to the Federal Constitution. 


One who, to secure the money with which to pro- 
cure the return of stolen property, is obliged to in- 
dorse the check of the owner, is held, in Schirm v. 
Wieman (Md.), 7 L. R. A. (N. 8.) 175, to be en- 
titled, if he is compelled to make good the amount 
upon the owner’s stopping payment of the check, to 
recover from the owner the sum so paid, on the 
ground that the payment of money to secure the re- 
turn of stolen property violates no rule of law, and 
that such a transaction is, therefore, legal and bind- 
ing. 


That a foreign corporation which has attempted to 
place children under its care in homes within the 
State has exceeded its charter authority, and that it 
has not complied with the provisions of the local law 
so as to be entitled to do business within the State, 
is held, in New York Foundling Hospital v. Gatti 
(Ariz.), 7 L. R. A. (N. 8.) 306, not to prevent its ap- 
plying for a writ of habeas corpus to recover the cus- 
tody of the children, in case they are wrongfully 
seized by strangers. 


Execution by the president of a corporation, on its 
behalf and for its benefit, of a guaranty which the 
corporation has power to make, is held, in George E. 
Lloyd & Co. v. Matthews (Ill.), 7 L. R. A. (N. 8.) 
376, to be sufficient to establish the liability of the 
corporation, in the absence of anything to show that. 
he did not act by authority of the corporation, not- 
withstanding the corporation by verified plea puts in 
issue the execution of the instrument. 


The imposition of cumulative sentences in a crimi- 
nal action, the aggregate of which exceeds the juris- 
diction of the court to impose, is held, in Harris v. 
Lang (App. D. C.), 7 L. R. A. (N. S.) 124, not to 
render the entire sentence void, the sentence being 
held valid for the term which the court has jurisdic- 
tion to impose. 


The right to take a photograph of a person who is 
accused, but not yet convicted, of crime, for the pur- 
pose of placing it in the rogues’ gallery, is denied in 
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Schulman v. Whitaker (La.), 7 L. R. A. (N. S.) 274, 
where the picture is not necessary for identification 
of the person or for detection of crime. 


Damages for loss of baggage by a carrier are held, 
in Turner v. Southern R. Co. (S. C.), 7 L. R. A. (N. 
S.) 188, not to include the trouble and expense of 
trying to locate it, or in purchasing other wearing 
apparel to replace that lost, in the absence of notice 
to the carrier, at the time of delivering the baggage 
to him, of facts which would render special damages 
probable. 


A divorce granted because of the conviction of the 
defendant of an offense involving moral turptitude 
and a sentence of imprisonment is held, in Holloway 
v. Holloway (Ga.), 7 L. R. A. (N. S.) 272, not to be 
affected by an executive pardon granted after the sen- 
tence has been imposed. 


The poles and wires of a long-distance telephone, 
strung along a public road, are held, in Hobbs v. 
Long Distance Teleph. & Teleg. Co. (Ala.), 7 L. R. 
A. (N. 8.) 87, not to constitute an additional burden 
which will entitle the fee owner to compensation, 
unless he shows that there will be an actual and sub- 
stantial injury to his property. 


That a street railway eompany has not in fact 
secured its right of way and necessary franchises is 
held, in State ex rel. Harland v. Centralia-Chehalis 
Electric E. R. & P. Co. (Wash.), 7 L. R, A. (N. S.) 
198, not to prevent an exercise by it of the power of 
eminent domain to secure power to operate the road, 
if it is proceeding diligently with the enterprise, and 
has proceeded far enough to demonstrate that its 
immediate purpose is to apply the power sought to a 
public use. 


A munitipal corporation which fails to assert its 
title to a street dedicated to public use, and permits 
an abutting property owner to improve his property. 
at large expense, with reference to what he supposes, 
in good faith, to be the true street boundary lire, 
and to maintain the improvements for a period of 
thirteen years, is held, in Oliver v. Synhorst (Ore.), 
7 L. R. A. (N. 8.) 243, to be estopped from asserting 
a title which will practically destroy the value of the 
abutting property for residence purposes and work 
irremediable injury to the owner. 


Where a valid warrant is placed in the hands of 
an arresting officer, and there are two persons bear- 
ing the name appearing in the warrant, and the offi- 
cer, after diligent inquiry and in good faith, arrests 
a person of that name whom he honestly believes to 
be the person named in the warrant, but who in real- 
ity is not that person, it is held, in Blocker v. Clark 
(Ga.), 7 L. R. A. (N. 8S.) 268, that he is not liable 
in an action for false imprisonment founded on the 


‘ 








mere fact of arrest, although, if he detains such per- 
son in custody after he has received information that 
a mistake has been made and that the person arrested 
is not the one for whom the warrant issued, he will 
be liable in an action for false imprisonment for such 
detention. 


The coupling of a future promise with a false pre- 
tense is held, in State v. Briggs (Kan.), 7 L. R. A. 
(N. S.) 278, not to relieve the false pretens» of its 
criminal character. 


The depot grounds of a railway company, within 
an exception in the fence laws, are held, in Wilmot 
v. Oregon R. & N. Co. (Ore.), 7 L. R. A. (N.S.) 202, 
to be the place where passengers get on and off the 
trains and where freight is loaded and unloaded, and 
to include all grounds reasonably necessary and con- 
venient for that purpose, together with the necessary 
tracks, switches, and turnouts thereon or adjacent 
thereto for handling and making up trains, the stor- 
age of cars, and the like, and so much of the main 
track outside the switches as is requisite for the 
proper handling of trains at the station. The ques- 
tion, what are depot grounds, within the meaning oi 
fence laws, is the subject of a note to this case. 


The right of a woman to recover for physical in- 
juries resulting from fright caused by a wrongful 
trespass on the homestead of herself and husband is 
sustained in Lesch v. Great Northern R, Co. (Minn.), 
7L. R.A. (N.S.) 93. 


One who causes nervous excitement in a pregnant 
woman by his wrongful trespass upon her home, to 
such an extent as to cause her miscarriage, is held, 
in Engle v. Simmons (Ala.), 7 L. R. A. (N. 8S.) 96, 
to be liable to her for the bodily pain and suffering 
endured in direct line of causation from the wrong- 
ful act, although no physical violence is done to her 
person. 

The liability of a municipal corporation for injury 
to abutting property by alteration of the natural sur- 
face of a street in bringing it to the first established 
grade is denied in Leiper v. Denver (Colo.), 7 L. R. 
A. (N. 8.) 108, where the change is not unreasonable 
or carelessly made, even under a constitutionai pro- 
vision that private property shall not be damaged for 
public use without compensation. 


That the identity of a corpse found partly con- 
sumed in a fire may, for the purpose of proving the 
corpus del cti in a prosecution for murder, be estab- 
lished by circumstantial evidence, such as the size of 
the remains, and the finding, at and near the spot 
where the body was found, of articles knowa to have 
belonged to a person who is alleged to have been 
killed, is held, in State v. Barnes (Ore.), 7 L. R, A. 
(N.S.) 181, the weight and sufficiency of the evidence 
for that purpose being for the jury to determine. 








